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QUESTIONS PRESENTED 


1. Were conditions in the neighborhood of the property involved 
| 
so changed as to make covenant of record against use of property for 


sale of alcoholic beverages, void? | 


2. Did the Court below err in not determining that the appellees 


(plaintiffs below) had come into Court with unclean hands ? 


3. Did the lower Court err in not having determined that the 
alleged plaintiffs below were in fact not the actual plaintiffs ? 


4. Did the lower Court err in not determining that the ‘true 
plaintiff below was a concern operating a similar business on premises 


opposite to premises owned by appellant (defendant below) ? | 


5. Did the Court below err in not ruling that the actual and true 
plaintiff below was by the injunctive suit endeavoring to accomplish a 
violation of the anti-trust laws of the United States in that the suit was 


an endeavor to restrain competition and free trade? 


6. Under all the circumstances of this case did the Court below 


err in granting the final injunctive relief to the appellees ? 
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STATEMENT OF THE CASE 
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SUMMARY OF ARGUMENT 
ARGUMENT: 
I. The District Court Erred in Not Finding that 
Covenant Had Been Voided by mei in 


Conditions 


The District Court Erred in Not Finding that 
Plaintiffs Came Into Court Without Clean Hands 


The District Court Erred in Not Finding that 
The Appellees (Plaintiffs Below) Were Not the 
True Plaintiffs and that the True Plaintiff Was 
The Owner of the Package Eiuee Store Across 


The Street 


The District Court Erred in Not Determining 
That the True Plaintiff Below Was Endeavoring 
To Accomplish a Violation of the Anti-Trust 
Laws of the United States, that is, to Restrain 
Competition and Free Trade 


The District Court Erred in the Face of the 
Overall Factual Picture in Granting the Injunction 
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STATUTES 


Title 11, Section 305, D.C. Code (1951 Ed.) 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,838 


CATALDI, ETC.., 


Vv. 


WERTH, ET AL.. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in favor of the appellees en- 
tered by direction of the United States District Court for the District of 
Columbia. The jurisdiction of this Court is based upon 28 U.S.C. Sec- 


tion 1291. The jurisdiction of the Court below was based upon Title 11, 
Section 305, District of Columbia Code (1951 Ed.). 


STATEMENT OF THE CASE 


The appellant. Gloria Cataldi.a k a Sadie G. Cataldi, is the owner 
of certain real estate in the District of Columbia in subdivision known as 
“Resurvey of Woodridge.” otherwise Lots 801 and 819 in Square 4249 
and improved by premises 2369. 2373 and 2375 Rhode Island Avenue, 

N. E., Washington, D.C. 


The appellees. three in number (there were four plaintiffs below), 
are owners of real estate contained in the subdivision known as "Resurvey 
of Woodridge.” 


In addition to the appellant there was a co-defendant below, Bran- 


Lamperis. Inc.. who has not appealed in this cause. 


The co-defendant, Bran-Lamperis. Inc., under a lease with the 
appellant had made application to the Alcohol Beverage Control Board of 
the District of Columbia for license permitting the sale of alcoholic 
beverages under a Class C license, otherwise known as a "package 


liquor store.” 


During the pendency of this application before the Alcohol Beverage 


Control Board above referred to, the appellees and one other, filed com- 


plaint in the United States District Court requesting an injunction against 


both the appellant and her prospective tenant on the grounds that the deed 
conveying the property to the appellant, and as well that of all others in 
subdivision known as “Resurvey of Woodridge’ contained a covenant 
reading as follows: 


“Subject to the covenants that the building line as shown upon 
recorded plat of said subdivision shall be observed in erect- 
ing any building upon said described land, and that no build- 
ing erected on said land shall be used for the manufacture 
or sale of malt, beer, spirituous or intoxicating liquors of 
any kind, this not to apply, however, to the use or sale by 
druggists for medicinal purposes, said covenants to run 
with the land.” 
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This covenant was originally placed on all the ground in the afore- 


mentioned survey on or about May 27, 1899, and in the interim has been 

carried forward in every transfer of property contained in said sub- 

division as well as that owned by the appellant. | 

| 
Testimony produced at the trial by the respective three appellees 

is set forth as to appellee Eleanor Scott Jarrett at page 17, J-App.; of 

Helen T. Werth at page 21, J.App. and that of Barnet F. Nix at page 29, 


J-App. 


Each of these three appellees gave testimony that they bought their 
respective properties knowing of the covenant in the deed and relied on 
same being enforced. 


All of the appellees admitted that they were not paying any attorney 
fees or costs of the proceedings (J.App. 18, 19, 27 and 30). | 


The testimony in the case by stipulation indicated that there was 
somewhere in the neighborhood of 220 individual lots in the original plot 
of 'Resurvey of Woodridge," and now consists of about 470 lots (R. 17). 
It being practically an impossibility to canvas each owner of the entire 
original "Resurvey of Woodridge,"’ the appellant caused a survey to be 
made of the block immediately surrounding the premises involved, the 
area attached to the complaint as an exhibit, and said survey was offered 
in evidence by the appellant as Exhibits 1 and 2 (J.App. 40-41). Nineteen 
individual and joint owners of premises in that block indicated their 


willingness that a package liquor store be allowed at the address in- 


volved. Appellant's Exhibit No. 2 indicates that the seven others in the 
block, all of whom advised that they were opposed to the granting of 
license for such a store, nevertheless refused to sign Exhibit 2 confirm- 


ing the fact of their opposition. 


Appellant would point out that the premises involved and the two 
stores on each side thereof constitute the only portion of the original 
"Resurvey of Woodridge" that fronted on Rhode Island Avenue and 
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constitute the only four addresses that were changed from the original 
zoning “residential” to that of "commercial." It was made clear in the 
trial that practically all of Rhode Island Avenue on both sides had been 


“commercial” for many years. 


At the end of the entire case the appellant moved that the tempo- 
rary injunction heretofore given be vacated and that the complaint be 
dismissed for the reason that there had been such a change of conditions 
So as to void the covenant as to the particular properties facing on 
Rhode Island Avenue; that the plaintiffs were in fact not the true plain- 
tiffs, but as clearly demonstrated by the evidence, were being used as 
pawns by the actual plaintiff, the owner of the package liquor store im- 
mediately across the street; that the plaintiffs and each of them admit- 
ted that the costs were being paid by said true plaintiff as well as the 
attorney fees of the lawyer appearing on behalf of the plaintiffs and that 
in addition to the fact that the dominant owner of the liquor business 
opposite the premises involved had personally requested them to let the 
suit be brought by his attorney, and on the further ground that the grant- 
ing of injunction in this cause under the circumstances disclosed by the 
evidence was facilitating a violation of the statutes of the United States 
condemning efforts in restraint of trade. 


The motion for judgment on behalf of the defendants was denied as 
indicated by Findings of Fact, Conclusions of Law and Judgment for 


Permanent Injunction filed on November 1, 1961 and set forth beginning 
at page 42 of J. App. 


STATEMENT OF POINTS 


1. The District Court erred in not finding that covenant had been 
voided by change in conditions. 


2. The District Court erred in not finding that plaintiffs came into 
Court without clean hands. 
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3. The District Court erred in not finding that the appellees 
(plaintiffs below) were not the true plaintiffs and that the true plaintiff 
| 


was the owner of the package liquor store across the street. | 


| 
4. The District Court erred in not determining that the true 
plaintiff below was endeavoring to accomplish a violation of the anti- 
| 
trust laws of the United States, that is to restrain competition and free 
trade. 


5. The District Court erred in the face of the overall factual 
picture in granting the injunction. 


SUMMARY OF ARGUMENT 


| 
The true plaintiff in this cause being the owner of the package liquor 


store across the street, the record plaintiffs came into equity with un- 
clean hands and, moreover, facilitated a restraint of competition and free 
trade; that the neighborhood had so changed as to make the covenant void. 


ARGUMENT 


I. 


THE DISTRICT COURT ERRED IN NOT FINDING THAT COVENANT 
HAD BEEN VOIDED BY CHANGE IN CONDITIONS | 


It should be remembered at the outset that the property herein in- 
volved was part of four lots which are the only ones of the original survey 
that face on Rhode Island Avenue, N.E.; that the zoning on these four lots 


long ago had been changed from "residential"’ to "commercial." 
| 


Moreover, the immediate block surrounding the property here in- 
volved was canvassed by the appellant and the large majority of owners 
indicated that they favored the granting of the liquor license; that the 
remaining seven in that block refused to sign approval, but also refused 


to sign a petition disapproving the granting of the liquor license. 
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The appellees cast their entire suit on the case of Jamison v. 


Brown. 71 App. D.C, 254. 109 F.2d 830, decided by this Court in 1940. 


Appellant points out that this case differs in showing made by the 
appellant of the sentiment in the neighborhood. In addition, it should be 
borne in mind that in that same case, Jamison V. Brown. supra, it is 
stated that where the granting of the relief sought would be a great hard- 
ship on the owner and have no benefit to the complainant — equity will 


not enforce a restrictive covenant of this kind. 


The Court has also said in Castleman v. Avignone, 56 App. D.C. 
253. 12 F.2d 326. restrictions on free use and enjoyment of real estate 


are not favored. 


The appellant would also point out that no real testimony was 
offered by appellees that the residential purposes would be seriously 
affected as discussed in Jamison v. Brown, supra, but on the contrary 
the appellant demonstrated that the residents of the immediate neighbor- 
hood wanted the license to be granted. 


It is suggested to the Court that this case also comes within the 
view announced in McCree v. Pearlman, 182 F.Supp. 50, in opinion ren- 
dered by Judge Tamm of the United States District Court for the District 
of Columbia. 


This Court's attention is also directed to the case of Mizel, et al. 
v. Mouzon, et al., CA. 2007-60, United States District Court for District 
of Columbia. This case has not been reported in Federal Supplement, 
but the record in the cause discloses that under very similar circum- 
stances, and against a minority of objections, Judge Sirica, the trial 
judge, declared the jdential covenant void because of changes in the 
neighborhood. 


In the case of Standard Oil Co. v. Mullen, 200 Md. 487, 90 At. 2d 
192, it is stated that in determining whether neighborhood has changed 


the Court is not confined to the considerations of the particular area 
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restricted. See also Hundley v. Gorewitze, 77 App. D.C. 50, 132 F.2d 23, 25. 


In addition to the foregoing it is apparent from the pisaiiee in this 
case that there was pending an application before the Alcohol) Beverage 
Control Board of the District of Columbia. for the granting of a package 
store license at the address involved. This suit for injunction was filed 
manifestly in the face of fearing favorable action on said application be- 
cause the appellees apprehended that the sense of the community was in 
favor of the granting of the license. 


Il. 


THE DISTRICT COURT ERRED IN NOT FIND!NG THAT PLAINTIFFS 
CAME INTO COURT WITHOUT CLEAN HANDS 


It is most difficult to understand why the trial court completely 
ignored the undisputed fact as to the identity of the true plaintiff (below) 
in this cause. The appellees in their testimony frankly admitted that 
they had acquiesced in the request of Mr. Franklin, the dominant owner 
of the package liquor store across the street, to bring the suit: that they 
also freely testified that they had paid no part of the costs in/connection 
with the suit and had accepted the services of Mr. Franklin's attorney 


without cost to themselves. 


Indeed, the picture here presented smacks of Champerty and 


Maintenance. 


This Court (1936) in Heiskell v. Mozie, 65 App. D.C. 255, 82 F.2d 
861, 863, said: 


"The question is whether the person offering to conduct ithe 
litigation is the real party of interest. To determine this 


courts look through the shadows to the substance.” 
i 


Surely the undisputed evidence in this case demonstrates that the 


record plaintiffs below (appellees) were not the true plaintiffs below. 
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The picture becomes all the more obnoxious when the fact is that 
those attempting to prevent the establishment of a package liquor store 


at the premises involved boldly accept the assistance and financial aid of 


one in the liquor business whose motive is to stop competition. 


It would certainly appear that there should be an application in 
this instance of the fixed maxim of equity that "he who comes into equity 


must come with clean hands.” 


Ul. 


THE DISTRICT COURT ERRED IN NOT FINDING THAT THE 
APPELLEES (PLAINTIFFS BELOW) WERE NOT THE TRUE 
PLAINTIFFS AND THAT THE TRUE PLAINTIFF WAS THE 
OWNER OF THE PACKAGE LIQUOR STORE ACROSS THE 
STREET. 


nT 


The contention under Point II. it would appear has been amply 
covered in the discussion under Point II. 


IV. 


THE DISTRICT COURT ERRED IN NOT DETERMINING THAT 
THE TRUE PLAINTIFF BELOW WAS ENDEAVORING TO 
ACCOMPLISH A VIOLATION OF THE ANTI-TRUST LAWS OF 
THE UNITED STATES, THAT IS, TO RESTRAIN COMPETITION 
AND FREE TRADE. 


Se tc 


Surely it cannot be urged that the liquor dealer opposite the 
premises herein involved, by his open and brazen actions in promoting 
and paying for this litigation was not endeavoring to restrain competition 
and free trade. To think otherwise is to make a mockery of the true 
intention of the prohibitions enacted by Congress. (Title 15, Section 1-41, 
US.C.). 
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Vv. 


THE DISTRICT COURT ERRED IN THE FACE OF THE OVERALL 
FACTUAL PICTURE IN GRANTING THE INJUNCTION, 


The appellant contends that on the basis of the evidence in this 
cause the processes of the equity court have been perverted toa wrong 
doer's advantage. Moreover, the effect of such has been to deny to the 


appellant the maximum benefits from her property. | 


Surely, this situation must engage the most thorough scrutiny of 


this Court and prompt a reversal of the lower court's decision. 


CONCLUSION | 


The appellant sincerely urges that this cause should be returned 
to the Court below with instructions to dissolve the injunction heretofore 
given and enter a dismissal of the complaint. | 

| 


Respectfully submitted, 


WILLIAM H. COLLINS 


Shoreham Building 
Washington 5, D.C. 


Attorney for Appellant | 
| 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(1) HELEN T, WERTH ) 
2377-81 Rhode Island Ave., N.E. 
Washington, D. C. 


(2) ELEANOR S, JARRETT 
3136 - 24th Street, N.E. 
Washington, D. C. 


PETER J. CIANGO 
3134 - 24th Street, N.E. 
Washington, D. C. 


BARNET F, NIX 
2401 Rhode Island Avenue, N.E. 
Washington, D. C., 


Plaintiffs, 
Vv. 


BRAN-LAMPERIS, INC., 
a District of Columbia 
corporation 

1429 H Street, N.E, 
Washington, D, C. 


Serve: Mr. Samuel Bran : 
Registered Agent ) 
1429 H Street, N.E. : 
Washington, D. C. ) 


GLORIA CATALDI also known as : 
SADIE G. CATALDI ) 
4609 - 22nd Avenue : 
Mt. Rainier, Maryland, ) 


Defendants. ) 


CIVIL ACTION No. 733-'61 


COMPLAINT FOR INJUNCTION 
(To Enforce Covenant Prohibiting Sale of Malt, 
Beer, Spirituous Or Intoxicating Liquors) 


| 
1. Jurisdiction of this cause is founded upon Sections 11-305 and 
11-306, District of Columbia Code (1951 Edition). | 
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2. Plaintiff HELEN T. WERTH is a citizen of the United States, a 
resident of the District of Columbia, and the owner of certain real estate 
in the District of Columbia in the subdivision known as “RESURVEY OF 
WOODRIDGE.” known as Lot 813 in Square 4249, and improved by premises 
2377-81 Rhode Island Avenue, Northeast. 


3. Plaintiff ELEANOR S. JARRETT is a citizen of the United States, 
a resident of the District of Columbia and the owner of certain real estate 
in the District of Columbia in the subdivision known as "RESURVEY OF 
WOODRIDGE.” known as Lot 823 in Square 4249, and improved by premises 
3136 - 24th Street, Northeast. 


4. Plaintiff PETER J. CIANGO is a citizen of the United States, a 
resident of the District of Columbia and the owner of certain real estate 
in the District of Columbia in the subdivision known as "RESURVEY OF 
WOODRIDGE,” known as Lot 16 in Square 4249, and improved by premises 
3134 - 24th Street, Notheast. 


5. Plaintiff BARNET F. NIX is a citizen of the United States, a 
resident of the District of Columbia and the owner of certain real estate 
in the District of Columbia in the subdivision known as "RESURVEY OF 
WOODRIDGE,” known as Lot 28, in Square 4289, and improved by premises 
2401 Rhode Island Avenue, Northeast. 


6. Defendant GLORIA CATALDI, a/k/a SADIE G. CATALDI, is the 
owner of certain real estate in the District of Columbia in the subdivision 
known as "RESURVEY OF WOODRIDGE,” known as Lots 80] and 819 in 
Square 4249, and improved by premises 2369, 2373 and 2375 Rhode Island 
Avenue, Northeast. 


7. Defendant BRAN-LAMPERIS, INC. (hereinafter referred to as 
“BRAN-LAMPERIS) is a corporation organized under the laws of the 
District of Columbia. It is the holder of a certain Retailer's Class "A" 
Liquor License at 1429 H Street, Northeast, in the District of Columbia 
and conducts therein a business selling beer, spirituous and intoxicating 
liquors. As more fully hereinafter stated, BRAN- LAMPERIS seeks to sell 
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beer, spirituous and intoxicating liquors at 2373 Rhode Island Avenue, 
Northeast. | 

8. On or about May 27, 1899, one A. T. FARDON filed with the 
Office of the Surveyor of the District of Columbia certain subdivision, 
at Liber County 10, folio 58, and known as "RESURVEY OF WOODRIDGE." 
Said subdivision included in part real estate now known as part of Square 
4249 and Square 4289. Said portion of said subdivision is outlined in red 
on the Plat which is attached hereto as "'Plaintiffs’ Exhibit A" and made 
part hereof, Plaintiffs state that all of the lots listed above as being 
owned by the plaintiffs and defendant CAT ALDI were originally part of 
said subdivision known as '"RESURVEY OF WOODRIDGE" and are in- 
cluded within that area outlined in red on said "’Plaintiffs’ Exhibit A." 

9. Onor after the said May 27, 1899, the common grantor of all 
of the lots contained in said subdivision sold same to different purchasers 
by deeds which contained uniform covenants restricting the use which the 
grantees might make of their premises. The covenants were as follows: 

"Subject to the covenants that the building line as shown 

upon recorded plat of said subdivision shall be observed 

in erecting any building upon said described land, and | 

that no building erected on said land shall be used for | 


the manufacture or sale of malt, beer, spirituous or | 

| 
intoxicating liquors of any kind, this not to apply, how- 
ever, to the use or sale by druggists for medicinal pur- 


poses, said covenants to run with the land." 


| 
Said covenants were universally imposed upon all of the lots within 


said subdivision, including all of the lots listed above as being owned by 
plaintiffs and the defendant CATALDI. | 

10. Said covenant was common to all purchasers of lots in said 
subdivision, and appears in all deeds thereto. Said restrictions were 
for the mutual benefit of all parcel owners and each lot was imposed 


with said covenant for the benefit of each and every other lot. 
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11. Said covenants are still in full force and effect and have not 
been released or abandoned. They are valid and binding on all of the lots 
listed above as being part of said subdivision known as "RESURVEY OF 
WOODRIDGE.” including the lots listed as being owned by plaintiffs and 
the defendant CATALDL Plaintiffs and others owning real estate in said 
subdivision purchased same in reliance upon such covenant. 

12. Notwithstanding the said covenants of record, and in violation 
thereof, plaintiffs state upon information and belief that the defendant 
CATALDI has leased, or agreed to lease, said premises 2373 Rhode 
Island Avenue, Northeast, to defendant, BRAN-LAMPERIS, for the pur- 
pose of conducting therein a business for the sale of beer, spirituous 
and intoxicating liquors of every kind. 

13. Pursuant thereto, said defendant BRAN- LAMPERIS did on 
February 20, 1961 file application with the Alcoholic Beverage Control 
Board of the District of Columbia to transfer its Retailer's Class "A" 
Liquor License from said premises 1429 H Street, Northeast, to said 
premises 2373 Rhode Island Avenue, Northeast, for the purpose of selling 


therein, beer, spirituous and intoxicating liquors, same being Application 


No. 31. Said application is presently pending before said Alcoholic 


Beverage Control Board. 

14. Plaintiffs as owners of the lots listed above request the assist- 
ance of this Court to enjoin and prevent defendants, and each of them, 
their servants, agents and employees from violating this covenant of 
record, 

15. Plaintiffs state that they have no adequate remedy at law, 
since unless restrained, the defendant CATALDI will permit the afore- 
said property to be used for the sale of malt, spirituous and intoxicating 
liquors, and defendant BRAN- LAMPERIS will use same for said purposes, 
all in violation of said covenant and to the irreparable injury of plaintiffs. 

WHEREFORE, the premises considered, plaintiffs pray as follows: 

(1) That the defendant CATALDI be enjoined, pendente lite and 
permanently, from permitting premises 2373 Rhode Island Avenue, 
Northeast, to be used for the sale of malt, beer, spirituous or intoxicating 
liquors. 


| 
: 

(2) That defendant BRAN-LAMPERIS be enjoined, pendente lite 
and permanently (a) from proceeding with efforts to transfer Retailer's 
Class "A" Liquor License to premises 2373 Rhode Island Avenue, North- 
east, and (b) from selling malt, beer and spirituous or intoxicating 
liquors at said premises. | 
(3) And for further relief. | 

/s/ HELEN T. WERTH, Plaintiff 
/s/ ELEANOR S, JARRETT, Plaintiff 
/s/ PETER J. CIANGO, Plaintiff 


/s/ BARNET F. NIX, Plaintiff 


* x = 


) 
DISTRICT OF COLUMBIA) SS: 
) 


I, HELEN T. WERTH, state that I have read the foregoing Com- 
plaint by me subscribed, and know the contents thereof: that the matters 
stated therein as of my own personal knowledge, are true, and those 
things stated on information and belief, I believe to be true. | 
/s/ HELEN T. WERTH © 


[ Jurat dated March 9, 1961] 


) 
DISTRICT OF COLUMBIA) SS: 
) 


I, ELEANOR S. JARRETT, state that I have read the foregoing 
Complaint by me subscribed, and know the contents thereof; that the mat- 
ters stated therein as of my own personal knowledge, are true, and those 
things stated on information and belief, I believe to be true. | 

/s/ ELEANOR S, JARRETT 
[ Jurat dated March 9, 1961] 


) 
DISTRICT OF COLUMBIA) SS: 
) 


I, PETER J. CIANGO, state that I have read the foregoing Complaint 
by me subscribed, and know the contents thereof; that the matters stated 
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therein as of my own personal knowledge, are true, and those things 
stated on information and belief, I believe to be true. 
's’ PETER J. CIANGO 


[ Jurat dated March 9, 1961] 


) 
DISTRICT OF COLUMBIA) SS 


) 

L BARNET F. NIX, state that I have read the foregoing Complaint 
by me subscribed, and know the contents thereof; that the matters stated 
therein as of my own personal knowledge, are true, and those things 
stated on information and belief, I believe to be true. 

‘s/ BARNET F. NIX 
[ Jurat dated March 9, 1961] 


's/ J. E. BINDEMAN 
‘s/ DEXTER M. KOHN 
‘s/ LEONARD W. BURKA 


Attorneys for Plaintiffs 

436 Wyatt Building 

Washington 5, D. C. 
ot = 
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BEST coPY AVAILABLE | 
from the eriginal bound volume | 


[ Filed April 11, 1961] 
ANSWER TO COMPLAINT FOR INJUNCTION 

Come now the defendants, by their attorneys, in answer to the 
complaint filed herein, and state as follows: 

1. Said complaint fails to state a claim upon which relief can be 
granted. 

2. Defendants allege that the restrictive covenant as set forth in 
the complaint should no longer be enforceable by virtue of the fact that 
the neighborhood has undergone a substantial change over the years 
since the covenant was originally set up and that at the present time the 
address for which the defendants seek to procure a license for the sale 
of spirituous liquors is no longer residential in nature. 

3. That, furthermore, the effort to enjoin the opening of a liquor 
store on the premises involved herein operates in effect as an unlawful 
attempt to restrain trade in conflict with the statutes of the United States. 

WHEREFORE defendants pray that the complaint herein be dis- 
missed. 

BRICK AND INTRATER 


/s/ William H. Collins By: /s/ Albert Brick 
Attorney for Defendant #2 Attorneys for Defendants #1 
Shoreham Building 517 Denrike Building 
Washington, D. C. Washington 5, D. C. 


[ Certificate of Mailing] 


| Filed May 19, 1961] 


REQUEST FOR ADMISSION OF FACTS AND 
GENUINENESS OF DOCUMENTS 


Plaintiffs request the defendants, and each of them, under Rule 36 
of the Federal Rules of Civil Procedure, within ten (10) days after serv- 
ice of this request to make the following admissions for the purpose of 
this action only and subject to all pertinent objections to admissibility 
which may be interposed at trial. 


9 
1, That each of the following documents having been exhibited to 


defendants and marked as plaintiffs’ exhibits, is genuine: 

(a) Certified copy of deed between Hattie A. Henretta, grantor, 
and Abram P, Fardon, et al, grantees, dated the 14th day of July, 1887, 
and recorded on the 14th day of July, 1887 in Liber No. 1266, Folio 293, 
plaintiffs’ Exhibit No. 1. | 

(b) Certified copy of plat of the "RESURVEY OF WOODRIDGE”, 
which is recorded in the Office of the Surveyor of the District of Colum- 
bia in Book County 10 at page 58. plaintiffs’ Exhibit No. 2. 

(c) Certified copy of deed between Abram P. Fardon, et al, 


trustees, grantors, and Frank J. Diendonne, grantee, dated the 5th day 
of August, 1899, and recorded on the 8th day of August, 1899, in Liber 
No, 2411, Folio 328, plaintiffs’ Exhibit No. 3. 

(d) Certified copy of deed between Abram P, Fardon, et al, 


trustees, grantors, and Miles H. Browson, grantee, dated the 19th day 
of October, 1899, and recorded on the 25th day of October, 1899, in 
Liber No. 2441, Folio 264, plaintiffs’ Exhibit No. 4. | 

(e) Certified copy of deed between Abram P., Fardon, et al, 
trustees, grantors, and Martin J. Sackelt, grantee, dated the 19th day 
of October, 1899. and recorded on the 25th day of October, 1899, in 
Liber No. 2441, Folio 267, plaintiffs’ Exhibit No. 5. | 

(f) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Jacob Strife, grantee, dated the 19th day of 
October, 1899, and recorded on the 23rd day of October, aig in Liber 
No. 2422, Folio 249, plaintiffs' Exhibit No. 6. 

(g) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Frank C. Doig, et al, grantees, dated the 20th 
day of October, 1899, and recorded on the 25th day of October, 1899, 
in Liber No, 2441, Folio 270, plaintiffs’ Exhibit No. 7. 

(h) Certified copy of deed between Abram P. Fardon, et al, 
Trustees, grantors, and Charles W. Brown, grantee, dated the 23rd day 
of October, 1899, and recorded on the 25th day of October, 1899, in 
Liber No. 2441, Folio 261. plaintiffs’ Exhibit No. 8. | 
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(i) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Daniel L. Gold, grantee, dated the 26th day of 
October, 1899, and recorded on the 21st day of November, 1899, in 
Liber No. 2468, Folio 46, plaintiffs’ Exhibit No. 9. 

(j) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Franklin H. Hough, grantee, dated the 15th day 
of November, 1899, and recorded on the 18th day of November, 1899, 
in Liber No. 2467, Folio 86, plaintiffs’ Exhibit No. 10. 

(k) Certified copy of deed between Abram P. Fardon, et al, 


trustees, grantors, and George R. Linkins, grantee, dated the 16th day 
of November, 1899, and recorded on the 21st day of November, 1899, 
in Liber No. 2468, Folio 49, plaintiffs’ Exhibit No. 11. 

(1) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Francis X. Patterson, grantee, dated the 20th 


day of February, 1900, and recorded on the 23rd day of February, 1900, 
in Liber No. 2449. Folio 475, plaintiffs’ Exhibit No. 12. 

(m) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Mary S. Thompson, grantee, dated the 20th 
day of February, 1900, and recorded on the 29th day of August, 1900, 
in Liber No. 2506, Folio 361, plaintiffs’ Exhibit No. 13. 

(n) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Mary E, Butterworth, grantee, dated the 1st 
day of April, 1900, and recorded on the 2nd day of August, 1900, in 
Liber No. 2507, Folio 334, plaintiffs’ Exhibit No. 14. 

(o) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Benjamin Butterworth, grantee, dated the 3rd 
day of April, 1900, and recorded on the 2nd day of August, 1900, in 
Liber No. 2507, Folio 345, plaintiffs’ Exhibit No. 15. 

(p) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and William Butterworth, grantee, dated the 1st 
day of April, 1900, and recorded on the 2nd day of August, 1900, in 
Liber No. 2507, Folio 337, plaintiffs’ Exhibit No. 16. 
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(q) Certified copy of deed between Abram P. andor: et al, 


trustees, grantors, and Frank S. Butterworth, grantee, dated the 3rd 
day of April, 1900, and recorded on the 2nd day of August, 1900, in 
Liber No. 2507, Folio 342, plaintiffs’ Exhibit No. 17. | 

(r) Certified copy of deed between Abram P. Fardon, et al, 
trustees, grantors, and Mary B. Hazelton, grantee, dated the 3rd day 
of April, 1900, and recorded on the 2nd day of August, 1900, im Liber 
2507, Folio 340, plaintiffs' Exhibit No. 18. 

(s) Certified copy of plat of "RESURVEY OF WOODRIDGE” which 
is recorded in the Office of the Surveyor of the District of Columbia in 
Book County 17 at page 102, plaintiffs’ Exhibit No. 19. | 

2. That each of the following statements is true: | 

(a) That defendant Gloria Cataldi, a/k/a Sadie G. Cataldi, is the 
sole owner of certain real estate in the District of Columbia in the sub- 
division known as "RESURVEY OF WOODRIDGE", known as Lots 801 and 
819 in Square 4249, and improved by premises 2369, 2373 and 2375 Rhode 
Island Avenue, Northeast. | 

(b) That defendant Bran-Lamperis, Inc. is a éorporalion organized 
under the laws of the District of Columbia and that it is the holder of a 
certain Retailer's Class "A" Liquor License at 1429 "'H” Street, North- 
east in the District of Columbia, and conducts therein a business selling 
beer, spirituous and intoxicating liquors. | 

(c) That on or about May 27, 1899 one A. P. Fardon filed with the 
Office of the Surveyor of the District of Columbia certain subdivision at 
Liber 10, Folio 58 and known as "RESURVEY OF WOODRIDGE"; that 
said subdivision included, in part, real estate now known as /part of 
Square 4249; that all of the lots listed above as being owned by defend- 
ant Cataldi was originally part of said subdivision known as "RESURVEY 
OF WOODRIDGE". | 

(d) That on or after May 27, 1899 the common grantor of all of the 
lots contained in said subdivision known as "RESURVEY OF WOODRIDGE" 


sold same to different purchasers by deeds which contained universal 
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covenants restricting the use which the grantees might make of their 
premises, and that the said covenants were substantially as follows: 
“Subject to the covenants that the building line as 

shown upon recorded plat of said subdivision shall be 

observed in erecting any building upon said described 

land, and that no building erected on said land shall be 

used for the manufacture or sale of malt, beer, spirituous 

or intoxicating liquors of any kind, this not to apply, how- 

ever, to the use or sale by druggists for medicinal pur- 


poses, Said covenants to run with the land.” 


(e) That the said covenants, as aforestated, were universally im- 
posed upon all of the lots within said subdivision, including all of the lots 
listed above as being owned by defendant Cataldi. 

(f) That said covenants aforestated were common to all purchasers 
of lots in said subdivision known as “RESURVEY OF WOODRIDGE" and 


appears in all deeds thereto; that said restrictions were for the mutual 


benefit of all parcel owners and each lot was imposed with said covenant 


for the benefit of each and every other lot. 

(g) That said covenants are still in full force and effect and have 
not been released or abandoned; that said covenants are valid and binding 
on all of the lots owned by said defendant Cataldi as being part of sub- 
division known as “RESURVEY OF WOODRIDGE”. 

(h) That defendant Cataldi has leased or agreed to lease premises 
known aS 2373 Rhode Island Avenue, Northeast to defendant Bran-Lamperis, 
Inc. for the purpose of conducting therein a business for the sale of beer, 
spirituous and intoxicating liquors. 

(i) That defendant Bran-Lamperis, Inc. did on February 20, 1961 
file application with the Alcoholic Beverage Control Board of the District 
of Columbia to transfer its Retailer's Class A” Liquor License from 
premises 1429 ""H" Street, Northeast to premises 2373 Rhode Island 
Avenue, Northeast for the purpose of selling therein beer, spirituous 
and intoxicating liquors, same being application No. 31, and that said 
application is presently pending before the said Alcoholic Beverage 
Control Board. 
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(j) That the Alcoholic Beverage Control Board of the District of 
Columbia has withheld action on the said application filed by defendant 
Bran-Lamperis, Inc. pending a decision by the United States District 
Court in the instant case. | 

(k) That Block 16 of the subdivision known as “RESURVEY OF 
WOODRIDGE", as recorded in Subdivision Book County No.'10, page 58, 
is presently known as Square 4249. That Lot 3 in said Block 16 of said 
subdivision known as "RESURVEY OF WOODRIDGE” was subdivided into 
Lots 4 and 5, as per plat recorded in Liber County No. 17, page 102, of 
the records of the Office of the Surveyor of the District of Columbia, and 
that said Lot 5 is now known, for the purpose of assessment and taxation 
as Lot 801 in Square 4249. | 
/s/ J. E. BINDEMAN | 
/s/ LEONARD W. BURKA 


Attorneys for Plaintiffs 
436 Wyatt Building! 
[ Certificate of Service] Washington 5, D. C. 
| 


{ Filed June 13, 1961] 


ANSWER TO REQUEST FOR ADMISSION OF FACTS AND 
GENUINENESS OF DOCUMENTS | 


Comes now the Defendant, Gloria Cataldi, a/k/a Sadie G. Cataldi, 
and for answer to Request for Admission of Facts and Genuineness of 
Documents states as follows: | 

1. That as to documents listed under Paragraph 1 of the Request 
for Admission, etc., she believes that each of said doc uments is genuine. 

2. That as to Paragraph 2 of the Request for Admission, etc., the 
statements in subparagraphs (a) through (h) she admits to be true with 
the exception of subparagraphs (e), (f) and (g) because Same are mere 
conclusions and not presently binding because of the change! of conditions 
in the subdivision known as ''Resurvey of Woodridge” and the large ma- 


jority of present owners of the individual parcels do not desire that the 
i 


14 


covenant involved be enforced. 


‘s’ WILLIAM H. COLLINS 
844 Shoreham Building 
Attorney for Defendant 
| Certificate of Service] Gloria Cataldi 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


= - * x * 


Washington, D. C. 
October 25, 1961 


Before the HONORABLE GEORGE L. HART, JR., U.S. District 
Judge, at 10:00 a.m. 
« x * * 
THE COURT: Let's see what is stipulated. 
= = x * * 

THE COURT: Well, now, let me something here, a minute. Let's 
go back to Judge Youngdahl’s findings of fact in this case and see what 
counsel agreed to in that and what they disagree with. Now, his first 
finding of facts are that the plaintiffs are the owners of certain real 
estate in the District of Columbia in the subdivision known as Resurvey 
of Woodridge, and I presume that he is referring to the various lots 
that are set forth in the complaint. Now, is there any controversy about 
them being the owners of that property ? 

MR. BINDEMAN: Hasn't been denied in the answer. 

THE COURT: Well, they shake their heads and say there is no 
controversy, so they admit it. Now, is it also admitted that Bran- 
Lamperis, Inc., is the holder of a retail Liquor Class A License 14294, 
conducting a business selling beer, et cetera, and that it has filed an 
application with the Alcoholic Beverage Control Board to move this 
from that premises to Rhode Island Avenue, which is what is involved 

here; is that agreed? 

MR. COLLINS: Agreed. 

THE COURT: | And that the defendant Gloria Cataldi, also known as 
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Sadie, is the owner of these premises on Rhode Island Avenue where 
they want to put this liquor license; that is agreed, is it? 
MR. COLLINS: Yes, Your Honor. 
THE COURT: Now, four has to do with this deed of 1899 from 
Abram P, Fardon and Eddy Townsend. Well, do you all have four there 


before you so you can read it? Do you disagree with Judge Youngdahl's 
finding four ? | 
MR, COLLINS: We agree on that, Your Honor. 
THE COURT: All right. Now, do you agree on five? 
MR, COLLINS: We agree on five, too. 
THE COURT: Five, too; do you agree with six, or is there more 
than four stores and whatnot there now ? 
MR. COLLINS: Yes, sir, we agree. 
THE COURT: You agree with six, too? Now, of course, you would 


not agree with seven. 
MR. COLLINS: That's correct, Your Honor. 


* * * x * 


THE COURT: So that, really, the question — and I presume the 
only questions before us — whether or not there has been any abandon- 
ment of this covenant or whether there has been such a substantial change 


in the area that the covenant should not be enforced. Those are two 
questions, am I right ? 

MR. BINDEMAN: Yes, sir. 

MR. COLLINS: I think that is correct. 


* * * * 


CHARLES FULTON McGEHEE 
* x * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* bal * * * | 
| 
Q. And what is your occupation? A. Zoning Analyst, District of 


Columbia Zoning Laws. 


* * 
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Q@. And would you say that what Iam holding in my hands is 
Plaintiffs’, for identification, 21, as it is colored, is an accurate 
representation of the zoning, with red being commercial, yellow being 
residential, and green being owned by the United States Government ? 

A. Yes, sir. 

x x * * * 

Q. Now, Mr. McGehee, I would like to go back to your comments 
with respect to the date that you said zoning was established in the 
District of Columbia. As I understand it, May 1, 1920. A. March 1, 
1920 was enacted. 

Q. Were the uses becoming effective sometime later on in that 
year? A. August 30th is actually — see, they had the mapping and 
gearing to get in motion to get it being used. In other words, August the 
30th date is actually when uses of the property were regulated. 

Q@. Now, have you, at my request, checked back to see what the 
characteristics were of this area with respect to zoning since May or 
March 1, 1920? A. I don't exactly — would you — 

Q. Did you check back to see if there were any changes in 
zoning for this area? A. There haven't been any amendments that 
would change the use of it as far as zoning. It’s been commercial 
since that time. 


= = = * * 


Q. But between 1920 and 1958, was there any change of zoning in 


any part of this tract of land known as Resurvey of Woodridge? A. It 


was not. 

Q. And since 1956 has there been any change up to date? <A. No, 
it hasn't. 

a * * * * 

Q. Now, have you, at my request, made a computation of the number 
of lots which are contained in the area referred to as Resurvey of Wood- 
ridge? A. I counted the lots that were outlined in that exhibit that you 
gave me and I counted 472. 


* x 
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ELEANOR SCOTT JARRETT 
* * * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 


* * * * *! 


Q. And where do you live? A. 3106 Twenty-Fourth Street, 


Northeast. | 


| 
Q. Are you married? A, Yes. | 
Q. Does your husband live with you? A. No. | 
Q. And where is your husband at the present time ? A. In St. 
Ezliabeths Hospital. | 
* * * * * 
Q. Mrs. Jarrett, how far is your residence 3136 24th Street, 
Northeast, from 2373 Rhode Island Avenue, Northeast? A. | The 


property adjoins the back. | 
* * * * * | 
Q. Would you know your lot and square number? A. | Yes. 
THE COURT: Is that lot 16 in square 4249 ? | 
THE WITNESS: Yes. 


* * * = * | 
THE COURT: And that would have originally been a part of Lot 2 
in this 16 on Exhibit 2, is that correct ? 
MR. BINDEMAN: That's correct. | 
THE COURT: I see it here. | 

BY MR. BINDEMAN: 


Mrs. Jarrett, what is your occupation? A. Iam a housewife. 


And do you own the premises where you live ? AL Yes. 
. How long have you owned it? A. Since 1943. | 
. Have you lived at your house continuously since 1943? A. Yes. 
Q. Now, prior to the time that you bought your house in 1943, did 
you know whether or not a covenant existed on your property and in the 
area against the sale of beer, spiritous or intoxicating liquor in any real 


estate inthe area? A. Yes. 
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Q. And how long had you known that? A, About 50 years. 

Q. Now, have you lived in this area prior to the purchase of your 
house in 1943? A. Yes. 

Q. And when did you first move into the area? A. 1911. 

Q. And where did you move when you came in in 1911 ? A, 2921 
25th Street, Northeast. 

Q. How far is that from the area in question, from the premises 
in question? A. About two blocks. 

Q. And how long did you live in that house? A. Until 1913. 

x x x * * 

Q. And where did you move in 19172 Were you in the area? 
A. Yes. 

Q. And where did you live? About how far did you live from the 
premises between 1918 and 1943. when you bought the house where you 
now live? A. We lived at 2924 26th Street, Northeast. 

Q. Now, do you have any personal convictions against the sale 
or use of beer, intoxicating or spiritous liquor? A. Definitely. 

Q. And would you have bought your property had there not been 
such a covenant existing? A. No, possibly not. 

Q. Mrs. Jarrett, would the enjoyment of your property be affected 


in any way if there were a liquor store in operation at 2373 Rhode Island 


Avenue? A. I think so. 

Q. And inthe time that you have lived in the area, which you tell 
us is about 50 years, do you know of any change in the classification, 
any change in the use of the area over what itis now? A. Well, it was 
not commercial always, that particular corner, I think. 

Q. Now, outside of that particular corner, has there been any 
change in the other part of the area? A. No, I think not. 

Q. Mrs. Jarrett, how did you learn that Bran-Lamperis wanted to 
use these premises as a liquor store? A. Mr. Franklin contacted me. 

Q. Now, whois Mr. Franklin? A. He has a liquor store across 
Rhode Island Avenue. 

Q. And what did Mr. Franklin ask you or tell you? A. Well, he 
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wanted to know if I would object to a liquor store there and I told him I 
definitely would. | 
* * * * * | 
Q. Now, Mrs. Jarrett, will you tell His Honor whether or not you 
are joining in this suit to satisfy Mr. Franklin or for any other reason? 
A. Well, Iam joining in the suit so that this covenant will not be removed. 
Q. Do you have the financial ability to pay? A. No. | 
Q. To pay an attorney to prosecute a suit like this? A. No, I 
don't. | 
Q. Now, Mrs, Jarrett, did there come a time that you know of 
when Mr. Franklin attempted to put his liquor store across the street ? 
A. Yes. | 
Q. And was a petition circulated in favor of his putting his liquor 
store in across the street? A. Yes, uh, huh. | 
Q. Did you sign that petition? A. No, I didn't. 
Q. Were you opposed to his liquor store? A. Yes, I'was. 
Q. What, if anything, did you do about trying to stop his operation ? 
A. Well, I talked to my neighbors about it and that was all that I did. 
Q. So that you were opposed to his liquor store? A. | Oh, yes. 
Q. Now, what, if any, objection have you had to the operation of 


liquor stores inthe area? A. Well, the area is very much more littered 
than it has ever been before. | 

Q. When you say littered, how do you mean? A, well, there is 
hardly a morning that I don’t take beer cans or liquor bottles, or both, 
off the parking in front of my house. | 

Q. Do you use your front porch? A. Well, not very auch any 
more because it's — I really think it's unsafe in the summet time after 
dark. | 

Q. Why do you think it’s unsafe? A. Well, we have beople who 
park and drink and use obscene language. : 

Q. And do you think that this situation might continue or even 
worsen if a liquor store were put almost adjoining your property ? 


A, Well, it would likely worsen. It certainly wouldn't be any better. 
| 
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Q. Did there come atime, Mrs. Jarrett, when Mr. Cataldi, who 


was the then owner of'the property in question, came to see you about 
consenting to installing a liquor store in his property? <A. Yes, uh, huh. 
Q. And what did you tell him at that time ? A. Well, I told him 
Td never give my consent. 
Q. Was that your position as of teday? A. It is. 


= x * * 


STERLING MORRISON LLOYD 
« « * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
« x « * x 
Q. And where do youlive? A. 2510 Irving Street, Northeast. 
Q. Approximately how far is that from 2373 Rhode Island Avenue, 
Northeast? A. Approximately three blocks. 
Q. Are you in the area known as Woodridge? A. Yes, Iam. 
Q. Dr. Lloyd, what is your occupation? A. I am a physician. 
x x x * * 
Q. Doctor, how long have you owned the real estate that is known 
as 2510 Irving Street? A. About eleven years. 
Q. And prior to that time had you lived in the area? A. No, I 
had not. 
@. When you bought your house had you known of any covenant 
restricting the use of liquor in the area? A. Yes, I did. 
= cad = * * 
Q. Are you opposed to issuance of a liquor license at 2373 Rhode 
Island Avenue. Northeast? A. Yes. 
* * ” * re 
Q. Now, Doctor, with respect specifically to the covenant that 
exists on your property and on the property known as 2373 Rhode Island 
Avenue, would you be satisfied to have that covenant terminated? A. No, 
I don’t think I would. 
Q. Are you opposed to the use of liquor as such? A. No, sir, I 


am not. 
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Q. Now, in whose name is the property 2510 Irving Street ? 
A, It is held jointly by myself and my wife, Ruth Morris Lloyd. 
Q. Have you discussed your testimony here with your wife ? 
A. Yes, I have, 
Q. And can you tell us whether or not you are here with her 
knowledge and consent? A. Yes, I am here with her knowledge and 
consent. She knows about my testimony. 
Q. Doctor, where did you first learn of the pendency df the use of 


2373 Rhode Island as a liquor store? A. Well, a notice was fixed 
to the window of the said property and I had read the notice and was 
aware of the fact that a liquor license was pending for that property. 

Q. And did there come a time that a Mr. Franklin from across 
the street came to see you? A. Yes, he did. | 

Q. Did he ask you to participate inthis case? A. Y ls, he did. 

Q. Now, are you here because of Mr. Franklin's asking you or is 
there any other reason which prompts your coming? A. Well, as I said, 
I object to a breaking of the covenant. In Woodridge, when I bought this 
property out there, it was a strictly residential neighborhood and very 
quiet neighborhood and this was one of the reasons why I decided to 
move there because of the nature of the neighborhood. I knew about the 
covenant and I wanted the neighborhood to remain, you know, just as it 


was, | 
* * * * * 
| 


THE COURT: Mr. Bindeman, this Court knows and can't help but 
know that when somebody applies for liquor licenses people go around on 
both sides trying to get residents to agree and disagree, and'so on, 


* * * * * 


HELEN THORNTON WERTH 
* * x A 
DIRECT EXAMINATION 
BY MR. BINDEMAN: | 
Q. Would you state your full name, Mrs. Werth? A. Helen 
Thornton Werth. : 
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Q. Didthere come atime, Mrs. Jarrett, when Mr. Cataldi, who 


was the then owner of the property in question, came to see you about 
consenting to installing a liquor store in his property? A. Yes, uh, huh. 
Q. And what did you tell him at thattime? A. Well, I told him 
I'd never give my consent. 
Q. Was that your position as of today? A. It is. 


= * x * 


STERLING MORRISON LLOYD 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * - « x 

Q. And where do you live? A. 2510 Irving Street, Northeast. 

Q. Approximately how far is that from 2373 Rhode Island Avenue, 
Northeast? A. Approximately three blocks. 

Q. Are you in the area known as Woodridge? A. Yes, lam. 

Q. Dr. Lloyd, what is your occupation ? A. Iam a physician. 

* = = * * 

Q. Doctor, how long have you owned the real estate that is known 
as 2510 Irving Street? A. About eleven years. 

Q. And prior to that time had you lived in the area? A. No, I 
had not. 

Q@. When you bought your house had you known of any covenant 
restricting the use of liquor inthe area? A. Yes, I did. 

= * bd * * 

Q. Are you opposed to issuance of a liquor license at 2373 Rhode 
Island Avenue, Northeast? A. Yes. 

* * ” * * 

Q. Now, Doctor, with respect specifically to the covenant that 
exists on your property and on the property known as 2373 Rhode Island 
Avenue, would you be satisfied to have that covenant terminated? A. No, 
I don’t think I would. 

Q. Are you opposed to the use of liquor as such? A. No, sir, I 


am not. 
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Q. Now, in whose name is the property 2510 Irving Street ? 
A. It is held jointly by myself and my wife, Ruth Morris Lloyd. 
Q. Have you discussed your testimony here with your'| wife ? 
A. Yes, I have. | 
Q. And can you tell us whether or not you are here with her 
knowledge and consent? A. Yes, I am here with her knowledge and 


consent, She knows about my testimony. 

Q. Doctor, where did you first learn of the pendency of the use of 

2373 Rhode Island as a liquor store? A. Well, a notice was fixed 
to the window of the said property and I had read the notice and was 
aware of the fact that a liquor license was pending for that property. 

Q. And did there come atime that a Mr. Franklin froin across 
the street came to see you? A. Yes, he did. 3 

Q. Did he ask you to participate inthis case? A. Yes, he did. 

Q. Now, are you here because of Mr. Franklin's asking you or is 
there any other reason which prompts your coming? A. Well, as I said, 
I object to a breaking of the covenant. In Woodridge, when I bought this 
property out there, it was a strictly residential neighborhood and very 
quiet neighborhood and this was one of the reasons why I decided to 
move there because of the nature of the neighborhood. I knew about the 
covenant and I wanted the neighborhood to remain, you know, just as it 


was. 


* * * * * | 
THE COURT: Mr. Bindeman, this Court knows and can't help but 
know that when somebody applies for liquor licenses people go around on 
both sides trying to get residents to agree and disagree, and'so on. 
* * x * x ! 
HELEN THORNTON WERTH 
* * * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
Q. Would you state your full name, Mrs. Werth? A. 
Thornton Werth. 
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Q. Is that W-e-r-t-h? A. Correct. 
Q. And where do you live? A. 2403 Irving Street, Northeast. 
Q. Is that inthe area in question? A, I don't think it’s covered 
by this covenant but it is by another. 
Q. Mrs. Werth, are you married? A. Yes, sir. 


Q. Is your husband living? A. No, sir. 


Q. What is your occupation? A. lama branch manager of the 


Franklin Federal Savings & Loan Association. 

Q. Iam afraid 1 didn’t hear you, excuse me. A. Branch manager 
of Franklin Federal Savings & Loan Association. 

Q. And where is that Franklin Federal Savings & Loan Association 
located? A. 2381 Rhode Island Avenue, Northeast. 

Q. Now, do you own property within the area covered by this 
particular covenant? A. Yes, I own the building next to it, to Mrs. 
Cataldi’s, 2377-79 and -81, Rhode Island. 

Q. Then the premises are 2373, right next door to that is -75, 
which is used how? A. It’s a television shop there. 

Q. So, -73 and -75 are owned by Mrs. Cataldi? A. Correct. 

Q. And you owned the next commercial up through the Franklin 
Federal? A. That's right. 

Q. Would you tell us how is 2377 occupied? A. Woodridge Realty 
Company. 

Q. And how is 2379 occupied? A. Residencies. 

Q. Asaresidence? A. There are three tenants there. There 
are three tenants in that building. 

Q. Isee. It's aresidence. It isn’t a store. It’s a residence. 

A. That's correct. 

Q. And how about 2381, that is Franklin Federal? A. That is 
Franklin Federal. 

Q. Now, what is next to 2381 ? A. 2383 is Dunn's real estate 
office and there is an office upstairs, I do not know what it is. 

Q. And what is beyond 2385? A. Twenty-fourth Street; that is 


the end of commercial. 
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Q. So that the commercial is then two addresses owned by Mrs. 
Cataldi, three addresses owned by you, and then another commercial 
used at 2385, occupied by R. H. Dunn Realty Company, is that correct ? 
A, Um-hm. | 
Q. Did you ever live in any of these properties? A. I live at 
23 — what is now 2377, At that time it was — I mean -79. At that time 
it was -77, | 
Q. And approximately how long did you live there ? A. From 
1930 to 1939. | 
Q. And you lived there with your husband, Mrs. Werth? A. Yes, 
sir. | 
Q. Mrs. Werth, prior to the purchase of these properties by you 
and your husband, were you aware of the covenant? A, Yes. 
Q. And why did you purchase the property? A. Well, we pur- 
chased the property for business purposes — as a business office and — 
Q. Are you— A. — and residents. | 
Q. Are you opposed to the sale of liquor at 2373 Rhode Island 
Avenue? A. Iam. 
Q. Are you opposed to any breach of the covenant ? A. Iam. 
Q. Would your enjoyment of the property in any way, ‘in your 
opinion, be lessened if liquor store were to be put in 2373 Rhode Island 
Avenue? A. It certainly wouldn't help it any. 


Q. Now, how did you first learn about this application ? A. It was 


posted, | 
Q. And did there come atime when Mr. Franklin came to see you 
about joining in this lawsuit? A. Yes, he did. | 
Q. Were you willing to join in the lawsuit? A. Yes, sir. 


Q. Did you join in the lawsuit because of any desire to please Mr. 
Franklin or for other reasons? A, No. 

Q. Why did you join in the lawsuit? A. To uphold the covenant. 

Q. What action, if any, did you take when Mr. Franklin sought to 
put his liquor store in across the street? A. Well, I signed a petition 
against it. I told Mr. Franklin I refused to sign his petition for it and 
told him I was not in favor of it. i 
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Q. Did you also endeavor to get some community support opposed 
to Mr. Franklin’s petition? A. Yes, the Citizens Association was active 
at that time. 

Q. Now, Mrs! Werth, back in 1939, do you know whether there was 
an application made to put in a liquor store at 2375 Rhode Island Avenue ? 
A. There was. 

Q. And did you oppose that application? A, I did. 

Q. Do you know whether or not, or do you remember whether or 
not that liquor license was granted by the ABC Board? A, It was. 

Q. And did you thereafter file a lawsuit inthis Court? A. Yes, sir. 

Q. Pursuant to that lawsuit, and other action, did there come a time 
when the occupant of 2375 moved out of those premises? A. After our 
case came before the ABC Board. 

Q. Well, actually there were two protests, weren't there? Or do 
you remember? A. I don’t remember. 

Q. You do remember that the holder of that license moved out ? 

A. Yes, sir. 

Q. Do you remember how long he was in those premises before he 
moved out? A. No, I don’t remember just when he moved out but it was 
after the case came up in court. 

MR. BINDEMAN: You may inquire. 

CROSS-EX AMIN ATION 
BY MR. COLLINS: 

Q. Mrs. Werth, you have known the defendant Mrs. Cataldi for 

quite some time, haven't you? A. Yes, sir, ever since she has 
been there. 

Q. Was she living at those premises when you first moved there ? 
A. No, sir, they moved in after we moved there. 

Q. After you moved there and, by the way, you say that you are 
identified with a savings institution? A. That's correct. 

Q. Do you have any other field of occupation or endeavor ? <A, That's 
the only thing I do. 


Q. Had you been in the real estate business at all? A. Yes, Iwas 


with my husband. 
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Q. And are you still carrying thaton? A. No, I still have an 
office in the Association — in the corporation but I have no lactive part 
in it. 
Q. Isee. Well, do you have a financial interest there? A. No, sir. 
Q. Well, do you recall Mr. Cataldi? A. Yes, sir. | 


Q. And you recall thathe died some year, year and a half ago ? 


A. Yes, sir. 
Q. And subsequent to that time did you have some consultations 
with Mrs, Cataldi about the renting of 2373? A. No, she mver 

came to us about renting her property at any time, B. F. Saul has always 

handled it. 
Q. Isee. Now, your attention has been directed to 1939 and the 


fact that a liquor license was granted by the ABC Board after you had 
appeared there or signed, at least, a petition in opposition, is that correct ? 
A. That's correct. 
Q. Andthat was a Mr. Lane? A. That's correct. | 
Q. And would you be able to approximate, Mrs. Werth, how long 
Mr. Lane was there operating that liquor store? A. Well, I don’t 
remember. He was there several months from the time it was granted 


over the protest of the citizens. He moved in and he was there until 


after the case was — came up against it. | 
Q. Well, would you remember what time of year that he came there ? 
A. Not exactly, I know I was there before we moved, it seems to me 
probably it was in the summer because we moved the first of October and 
he was — he had been there very — he had been there a very short time. 
Q. Isee. Would you remember when he left the place as of the 


time that you went to the place? A. As of what? 


Q. As of the time that you went into residence in that address - 
A. Well, I went in there in 1930. | 
Q. So that's 1930? A. Yes, sir. 


Q. Do you remember ? 
THE COURT: As of the time she left, do you mean she left in 
October ? | 
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THE WITNESS: I left in October, Oct ober, 1939. 

MR. COLLINS: Yes, sir, Isee. That's correct, and as of the time 
you left as residents he was still in there ? 

THE WITNESS: That is correct. 

BY MR. COLLINS: 

Q. Now, do you recall when it was after you left that address that 
he left the premises, closed the store 2 A. I don't know exactly. I 
would say it was probably around March. 

Q. Isee. A. Or in that area. 

Q. So that the actuality is that he had operated under a license — 
he was operating under a license when you went in? A, No, he was not 
when we went in. 

Q. Well no; Iam sorry. Iam sorry. A. The building and loan — 

Q. He was operating for some time before you left? A. It took 
that long to protest the granting of that license. It was granted over the 
protest of the citizens. 

Q. What Iam trying to ascertain, Mrs. Werth, I am not trying to 
in anywise confuse you, is it not a fact that he went in there ona so-called 
transfer license? A. Yes. 

Q. Inthe middle of summer and then he got a renewal license in 
January, isn’t that correct? A. Well, I don’t know anything about the 
renewal. 

Q. So that he didn’t act — don’t you know it to be a fact that he 
actually functioned under two separate grants of the ABC Board? 

A. I don't. 

Q@. You don’t know that? A. I know that the ABC Board refused 
to pay any attention to the fact that there was a covenant on the land. 

Q. Well, and your best recollection is that following that October 


it was sometime in March when he left the premises, the following March? 


A. Well, took that long to get him out. 
Q. Isee. All right. Well, now, Mrs. Werth, when Mr. Franklin 
came to see you to ascertain your attitude about joining in litigation, 


was there any discussion about finances? A. No, sir. 
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. Not at all? A. None whatever. 


| 
| 
. You didn't ask if it was going to cost you any aks A. I did 


Did you ask who the lawyer was? A. I did not. | 
. Well, now, do you consider Mr. Bindeman your lawyer ? 

A. Well, Mr. Bindeman is handling the case, yes. 

Q. With your authorization? A, Well, I certainly agreed to it 
when I didn't protest it. | 

Q. Well, did you notice, know how he was being paid or who was 
paying him? A. I didn't ask any questions. | 

@. You didn’t even ask Mr. Franklin? A. No, I did not. 

Q. Is it a fact that Mr. Franklin told you that he had financed the 
litigation? A. He did not. | 

Q. And your curiosity was not such as to inquire about it’? 
A. No, I was willing to take part to uphold the covenant. 

Q. And that at the instance of a man that's selling right opposite 
you? A. Well, Ihad contacted two other groups before that, before Mr. 
Franklin ever came near me, I had protested to two other groups about it. 

Q. Now, further with reference to 273, Mrs. Werth, you have talked 
about Mr. Lane in 275. You know the fact to be, don’t you, you know the 
fact to be that there was a beer license granted to 273? A.| Yes, I know 
that. | 

Q. And how long was that there to your knowledge ? A. Well, I 
don't know just how long he had it. 

Q. You know he had it nearly two years, didn't he? A. I think it 


was approximately that but he did not push it. 
Q. Beg pardon? A. He did not push it. It was not thrown at the 
public. | 
Q. Oh, Isee. A. And he was, he and his wife operated that 
delicatessen. I think everyone wanted to see them succeed. | 
Q. Isee. A. But when they tried to put a liquor store in, that was 


another story. 


Q. Isee. Well, Iam not sure, maybe I asked this, Your Honor, but 
I want to get the record straight on it. Is it your recollection now that 
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they functioned in that regard for approximately two years? A. Well, I 
would say so, but I don’t remember just when they had it. 

Q. All right. ‘Did you come to know it to be the fact that they sur- 
rendered their beer license so as not to be in competition with the man 
in 2752 A. No, I don't think they gave it up until after the Court decision. 
It all went out at one time. 

Q. Isee. 

MR. COLLINS: I don’t have any further questions, Your Honor. 

CROSS-EX AMINATION 
BY MR, INTRATER: 

Q. Mrs. Werth, are you generally opposed to the sale and the 
consumption of alcoholic beverages ? A, Tam. 

Q. So that is not a question just of this neighborhood, you are — 
A. Definitely. 

Q. — personally opposed to the use or consumption of alcoholic 
beverages anywhere? A. That, Tam. 

Q. And I imagine when you come into your place of business, the 
sight of Mr. Franklin's store just across the street is offensive to you? 
A. Icertainly don’t enjoy seeing it. 

Q. With regard to the use of your premises, it's not your conten- 
tion that this sale of alcohol in any way affects your business, is it ? 

A. k does at times. 

Q. In what way does his sale of alcohol affect your business ? 

A. Well, in our business we find very often that the public, folks who 


consume the most are the ones that can ill afford it. They are the ones 


that don’t make payment on their houses. 

Q. You mean with regard to people who have — A. That's right. 

Q. — loans with your business? A. That's right. 

Q. They are’ unable to make payment because they are — drink up 
the money? A. Very often; very often. 

Q. That they would have made payments with. A. That is at the 
bottom of it. 

Q. And this is the basis, one of the bases on which you oppose the 
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consumption of alcohol and the sale of alcohol? A. I wouldn't say that 
was one of them. I don't believe in it but that is one of the proofs that it 
is evil rather than good. | 

MR, INTRATER: I don't have anything further. 

MR. BINDEMAN: [If Your Honor please, may this witness be — 

MR. INTRATER: Oh, just one other thing. | 

BY MR. INTRATER: | 

Q. You stated that you opposed the application of Mr. ‘Franklin, 
also? A. I did. 

Q. Do you recall when that was? A. I don't know just exactly 


how long he has been there but when they posted his place for - 
Q. You don't recall when it was? A. No. 
MR, INTRATER: That's all the questions I have. 
THE COURT: Any reason this witness should not be excused? 
MR. COLLINS: Except she is a party litigant, Your Honor. That 
is the only thing I can think of, so far as Iam — | 
THE COURT: Well, party litigants can be excused unless you object. 
MR, COLLINS: I don't object. 
THE COURT: Then she can be excused. | 
MR, COLLINS: I take it she will be made available if it becomes 
important by Mr. Bindeman. 
MR. BINDEMAN: Yes. | 
THE COURT: I would assume so. (Witness excused.)| 


* * * * 


BARNET F. NIX 
* x * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 


* * * * 
| 


Q. Would you tell us where you live? A. 2401 Rhode Island 
| 


Avenue, Northeast. 
Q. Now, with reference to 2373 Rhode Island Avenue, Northeast, 
| 


how far are you? A. Approximately 300 foot. 


they functioned in that regard for approximately two years? A. Well, I 
would say so, but I don’t remember just when they had it. 

Q. All right. Did you come to know it to be the fact that they sur- 
rendered their beer license so as not to be in competition with the man 
in 275? A. No, I don’t think they gave it up until after the Court decision. 
It all went out at one time. 

Q. Isee. 

MR. COLLINS: I don't have any further questions, Your Honor. 

CROSS- EX AMINATION 
BY MR, INTRATER: 

Q. Mrs. Werth, are you generally opposed to the sale and the 
consumption of alcoholic beverages ? A. Tam. 

Q. So that is not a question just of this neighborhood, you are — 
A. Definitely. 

Q. — personally opposed to the use or consumption of alcoholic 
beverages anywhere? A. That, Iam. 

Q. And I imagine when you come into your place of business, the 
sight of Mr. Franklin's store just across the street is offensive to you? 
A. Icertainly don’t enjoy seeing it. 

Q. With regard to the use of your premises, it’s not your conten- 
tion that this sale of alcohol in any way affects your business, is it ? 

A. I does at times. 

Q. In what way does his sale of alcohol affect your business ? 

A. Well, in our business we find very often that the public, folks who 


consume the most dre the ones that can ill afford it. They are the ones 


that don’t make payment on their houses, 

Q. You mean with regard to people who have — A. That's right. 

Q. — loans with your business? A. That's right. 

Q. They are'unable to make payment because they are — drink up 
the money? A. Very often; very often. 

Q. That they would have made payments with. A. That is at the 
bottom of it. 

Q. And this is the basis, one of the bases on which you oppose the 
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consumption of alcohol and the sale of alcohol? A. I wouldn't say that 
was one of them. I don't believe in it but that is one of the proots that it 
is evil rather than good. 

MR. INTRATER: I don't have anything further. : 

MR. BINDEMAN: If Your Honor please, may this witness be — 

MR, INTRATER: Oh, just one other thing. | 

BY MR, INTRATER: ! 

Q. You stated that you opposed the application of Mr. Franklin, 
also? A. I did. | 

Q. Do you recall when that was? A. I don't know just exactly 
how long he has been there but when they posted his place for - 

Q. You don't recall when it was? <A. No. 

MR, INTRATER: That's all the questions I have. 

THE COURT: Any reason this witness should not be excused ? 

MR, COLLINS: Except she is a party litigant, Your Honor. That 

is the only thing I can think of, so far as Iam — | 

THE COURT: Well, party litigants can be excused unless you object. 

MR. COLLINS: I don't object. 

THE COURT: Then she can be excused. 

MR. COLLINS: I take it she will be made available if it becomes 
important by Mr. Bindeman. | 

MR. BINDEMAN: Yes. 

THE COURT: I would assume so. (Witness excused.)| 


x * *x * *| 


BARNET F. NIX 
* * * | 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 


* * * * 


| 
Q. Would you tell us where you live? A. 2401 Rhode Island 
Avenue, Northeast. | 
Q. Now, with reference to 2373 Rhode Island Avenue, Northeast, 


how far are you? A. Approximately 300 foot. 
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Q. As I understand it you are on the corner of 24th and Rhode 
Island Avenue, is that correct? A. That's correct. 

Q. So there is this commercial in the 2300 block, that’s 24th Street; 
you are right at the corner of 24th and Rhode Island? A, Iam. 

Q. So you would be the first house on the corner away from this 
commercial strip? A. First residential, yes. 

Q. Do youown property? A. Yes, I do. 

Q. Whose name is it, your name or your wife? A. Mine alone. 

Q. How long have you lived at the property? A. Since 1953. 

Q. Have you owned the property since 1953 ? <A, Ihave. 

Q. Mr. Nix, before you purchased the property at 1953, were you 
aware that there was a covenant against the use of the premises in this 
area for the purposes of selling whiskey ? A. I did. 

Q. And do you have any objection to a liquor store being put in 2373 
Rhode Island Avenue, Northeast? A. I do. 

Q. Do you, or, how do you feel about the enforcement of the 
covenant that now exists on your property and on the property in question? 
A. Well, I think it should be enforced because I consider it a value to my 
property and if it wasn’t enforced and a liquor store was put in there, it 
would be detrimental to the values. Therefore, I am going to lose in the 


long run. 


Q. In your opinion would your use and enjoyment of your property 


be lessened if this covenant were abandoned? A. Yes. 

Q. Now, Mr. Nix, how did you find out about the pendency of this 
application? A. The posted notice. 

* * « * * 

Q. All right. Now, are you participating in this case because Mr. 
Franklin suggested it, or are you participating for any other reason? 

A. Iam participating for my own reasons. 

Q. Now, actually, as I understand your testimony, Mr. Franklin 
asked you if you would be opposed to it, is that correct? A. Right. 

Q@. And the reasons that you say that you are opposed to it are 
those that you have already givenus? A. And a few more. 
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Q. Would you tell us what else? A. Well, since the advent of Mr. 
Franklin's establishment, there's been an increase in trash and litter 
upon our premises that I have to clean up. You can tell that it's from a 
liquor business, this additional trash. The type of people that occasionally 
come by give you a little trouble; that is about it. 
* * * * 
CROSS-EX AMINATION 
BY MR. INTRATER: 
* * x * * | 
Q. Now, you have stated that you feel that a liquor store located at 
the premises owned by Mrs. Cataldi would affect your use and enjoyment 
of your premises? A, That is right. 
Q. What do you mean by the use and enjoyment of your i apemibes? 
A. Well, I'd like to sit out on the front porch, Well, occasionally, you 
see a drunk come by, or one, for instance, one come up and asked to 
use my toilet facilities and occasions like that. | 
Q. You understand that a liquor store opening there would not sell 
liquor for consumption on the premises. A. Well, that has nothing to do 
with the man who's drinking. 
Q. You certainly don't believe that there will be no drunks in the 


neighborhood if this liquor store is not allowed to open up, do you? 


A. Iam an expert on that. | 


Q. There are plenty in the neighborhood? A. We have a lawn 


full of beer cans, paper bags with half pints in them and such, 


* * n * * | 
Q. But you think that a liquor store would affect the value of your 
property? A. Yes, sir, there's a lot of litter to it and the occasional 
drunk. | 


* * 


DOROTHY L. ALBERT 

ca * * 

DIRECT EXAMINATION 
BY MR. BINDEMAN: 


* * 
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Q. What is your occupation? A. Executive Secretary. 
Q. To what? A. The ABC Board. 
* * * * * 

Q. Would you look at those records, please, and tell us when was 
the license issued at 2375 Rhode Island Avenue, Northeast? A. October 
24, 1939. 

Q@. Now, do your records indicate whether or not there was any 
protest made to the application which resulted in the license being issued? 
A. Yes, sir. 

Q. Do your records indicate whether or not there was a split vote ? 
A. Yes, sir. 

Q. Of the ABC Board? A. Yes, sir. 

Q. And I guess that would have to be two to one, wasn't it? 

A. That's right. 

Q. Now, do your records indicate whether or not there came a 
time that that Class A Liquor License was removed to another location ? 
A. Yes, sir. 

Q. And when was it removed to the other location? A, It trans- 
ferred April the 1st, 1940. 


Q. Now, to whom was that license issued? A, George H. Lane. 


Q@. And your records indicate that there was a license, a Class A 
Liquor License in effect at these premises from October 24, 1939 to April 
1, 1940? A. Yes, sir. 

Q. Mrs. Albert, just for the record — I am sure we all understand 
it, but every license expires on January 31st of a calendar year, does it 
no? <A, Yes, sir. 

Q. And in order that that license may be renewed, does another 
application have to be filed? A. Yes, sir. 

Q. So that would there have to be an application filed by Mr. George 
H. Lane to renew his license at 2375 Rhode Island Avenue for the period 
after January 31, 1940? A. Yes, sir. 

Q@. Was such an application filed? A. Yes, sir. 


Q. Do your records indicate when the application for renewal was 


| 
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filed? A. Yes, sir; the application was filed November 29, 1939, 
| 


Q. And was there any protest made to that application? A. Yes, 


| 
sir. | 


Q. Now, are your procedures such that when a protest is made, a 
hearing is had by the Board? A. Yes, sir. | 

Q. Was there a protest hearing held on the application for renewal ? 
A, Yes, sir. 

Q. And do your records indicate whether a license was issued to 
be effective February 1, 1940? A. Yes, sir, subject to agreement of 
counsel, | 

Q. I didn't hear what you said. A. Yes, sir, it was issued subject 
to an agreement of counsel. | 


Q. Now, would you get that agreement of counsel and give it to me, 


please ? 
* *x * * aa 
MR, BINDEMAN: Yes, sir; that is entitled District Court of the 

United States for the District of Columbia, Helen T. Werth, et al., Plain- 
tiffs, vs. George H. Lane, et al., Defendants, Civil Action No. 4546, and 
it is entitled Memorandum of Agreement by Counsel. 

"No. 1: George H. Lane, by his counsel agrees ne he 
shall forthwith make application to have any liquor license 
Class A which he may hold or which may be granted him by 
the Alcoholic Beverage Control Board for use in premises No. 
2375 Rhode Island Avenue, Northeast, transferred from 2375 
Rhode Island Avenue, Northeast to a location outside of the 
following district: | 

"Area between 20th and 24th Streets on Rhode Island 
Avenue, Northeast. | 

"No. 2: Counsel for defendant Lane agree on the 2oth 
day of January 1940 to consent to a final decree in accord- 
ance with the prayers of the complaint but without prejudice 
to the rights of the defendants Louis J. Cataldi and Sadie G. 
Cataldi, said final decree to be conditioned upon a stay of 
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execution until March $1, 1940. 
“No. 3: Counsel for plaintiffs will advise the ABC 
Board that he will not insist upon behalf of the plaintiffs 


for the completion of the radius survey requested by him.” 


It’s signed John L, Fowler, Attorney for Plaintiffs, and I should 
say, Your Honor, that it doesn’t bear the signatures but bears a repre- 
sentation that it was signed and a typewritten indication of the following 
signatures, 

Signed: John L. Bowler, Attorney for Plaintiffs, 
Signed: Jacob Sandler, Attorney for George H. Lane, Defendant, 
Signed: With a notation as to form: William H. Collins, Attorney for 

Louis J. Cataldi and Sadie G, Cataldi, and this bears a stamp 

of the Alcoholic Beverage Control Board received January 30, 
1940. 

Now, Mrs. Albert, do your records indicate whether or not the 
license to which we have made reference was, in fact, issued thereafter 

in pursuance to the renewal application? 

THE WITNESS: I am sorry, I didn’t understand you. 

BY MR. BINDEMAN: 

Q. Well, very simply, was the renewal application granted and 
the license issued? A. Yes. 

@. Now, is there any notation as to conditions of how the applica- 
tion, of how the renewal application was being granted? A, Ihavea 
note in the file of Mrs. Mason's. 


©. And what'does that say? A. She says, "I concur in the sug- 


gestion to issue a new license subject to same moving in a reasonable 
time. However, I do not feel like new list of protestants and those in 
favor of the issuance be accepted after the hearing where the case was 
closed by both sides at the end of the hearing.” 

Q. Now, that is a notation by Mrs. Mason? A. Yes, sir. 

@. Was she a member of the Alcoholic Beverage Control Board 
at that time? A. Yes, sir. 
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Q. Is there also a notation on the applicants for renewal as to the 
disposition of this application by the Board? A. Says: “Issued Subject 
123 to agreement of counsel attached.” | 
@. And, the stipulation which we just read is the application 


attached, is that correct? A. Yes, sir. 


*« x Pd 


HUGH W. DUFFY 
* x x x 
DIRECT EXAMINATION 
BY MR. COLLINS: | 
Q. Mr. Duffy, will you state your full name for the record, please, 
sir? A. Hugh W. Duffy. | 
Q. And what is your present employment, sir? A. I am in the 


process server's business. 

Q. And prior to that particular business that you are now engaged 
in, what was your occupation? A, Deputy Marshal for the District. 

Q. How long? A. Five — fifteen or twelve years. | 

Q. Inthis Court? A. That's right. | 

Q. Isee. Mr. Duffy, I show you what has been marked Exhibit — 
Defendants’ Exhibit No. 1 for identification, and ask you to examine it, 
and state whether or not you have ever seen that before. A. I have. 

Q. And where did you get that from? A. From you, | 

Q. Now I show you what has been marked for identification Defend- 
ant's Exhibit No. 2 and ask you if you have ever seen that before. 
A. Ihave. 

Q. Now, going back to Defendants’ Exhibit No. 1 for identification, 
I note that on the back thereof, there are several sheets, the first of 
which is the only one which has anything on it. They appear ito be sign- 
natures. Where did you get those — or did you get those signatures ? 
A. I did, | 

Q. And where did you get them? A. From the people here that 


signed them. 
Q. And as far as Exhibit 1 is concerned and the exhibit — the 
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attachment thereto, the signatures, did the people read that, did you turn 
it over tothemto read? A. I did. 

Q. And was it after reading what is contained on page 1 of that that 
the signatures were put on there with address? A. That's right, I let 
them read both of them, both one and two. 

Q. Isee. You let each person that you went to read both of them? 

A. Idid. 

MR. COLLINS: Now, we might shorten this, Your Honor, by saying 
that Exhibit 1 is when they were giving their consent. 

BY MR. COLLINS: 

Q. Isthat correct? A. That’s correct. 

THE COURT: Who was giving their consent ? 

MR. COLLINS: Owners. 

THE COURT: These are owners, now, and not residents ? 

MR. COLLINS: That's right, it reads, "The undersigned respective 


owners in the property located within the subdivision known as Woodridge,” 
et cetera. 


THE COURT: I see. 

MR. COLLINS: Now, this one which is two for identification, only 
difference is that the third paragraph says the following, "respective 
owners by their signatures hereto indicate that they are opposed to the 
granting of the Class A Liquor License for premises 2373 Rhode Island 
Avenue, Northeast, Washington, D. C.” 


THE COURT: Now, wait a minute. The first one you read is what, 
defendants’ for identification one ? 

MR. COLLINS: One. 

THE COURT: And the other one is Defendants’ for identification 2? 

MR. COLLINS: Two. 

THE COURT: All right. 

MR. COLLINS: The first one I don’t believe that I read this perti- 


nent paragraph over and above the top paragraph where the ownership is 
again alleged, paragraph three: 
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"Following said respective owners, by their signatures 
hereto, indicate that they are not opposed to the granting of 
the Class A Liquor License for premises 2373 Rhode| Island 


Avenue, Northeast, Washington, D. C." | 


And I would like to point out, Your Honor, that in both instances, in 
this particular document, the covenant is set forth in the center of the 
document, that he says that each of them read. | 

THE COURT: All right. | 

BY MR. COLLINS: | 

Q. Now, say that you showed both of these to each of the parties 

that you interviewed? A. I did. | 


Q. Now, did you interview more people and owners than are in- 
dicated on this second sheet of Exhibit 1 for identification?! A. I did. 

Q. And how many? A. I believe I interviewed about 25 altogether. 

Q. Now, I ask you, with reference to Exhibit No. 2, did anybody 
sign that? <A. No. | 

Q. Did you ask anybody to sign it? A. I did. 


Q. And were there certain ones that said that they were opposed 
to the granting of the license? A. They were. | 


Q. And did you ask them to sign sheets that were attached to that ? 
A. Idid. | 

Q. And they refused to doit? A. They did. 

Q. And can you approximate the number to the Court ? A, I 
believe we had 25 addresses of the owners and 18 out of 25 signed and 


seven that — seven others refused to sign either one of them, either one 
of the petitions. | 


| 
Q. Now, these locations that are indicated by these addresses that 
are on the back, are they in the immediate neighborhood of this store, 


2373 Rhode Island Avenue? A. They are. 
| 
Q. And the streets that they are on, it is indicated by the address 
that appears in the right portion of the page? A. That's right. 


Q. All right. 


MR. COLLINS: I offer these two in evidence, Your Honor. 
THE COURT: All right. They will be admitted. 


(Defendants' Exhibits Nos. 1 and 2, 
heretofore marked for identification, 
were received in evidence.) 


MR. COLLINS: I believe that’s all Icare to ask him, Your Honor. 

MR. BINDEMAN: Did you say you are through, excuse me. 

MR. COLLINS: Yes. 

CROSS-EXAMINATION 
BY MR. BINDEMAN: 

Q. Mr. Duffy, Iam not too clear on how many properties you went 
to: is that 25? A. Well, I went to 25 of the owners. Some of the prop- 
erties were owned by people that did not live in that vicinity, I'd say three 
or four. 

Q. Well, now, for instance, you show on top a Susie B. Nowad, 
N-o-w-a-d. A. That is Wade. 

Q. Wade, at 310 Twenty-Sixth, Northeast; how did you know she 
was the owner? A. She told me she was. 

Q. Now, does she own it with any — a husband, do you know ? 

A. I believe she is a widow. 

Q. Now, next one is Paul C. Johnson. How about that one ? 

A. Paul C. Johnson is deceased since he was the chief waiter at the 
Senate there for 60 years. He died a couple of months ago. He owned 
the property. 

Q@. He was living when you got the signature? A. Yes, he was. 

Q. Well, now, the thing I am not clear on is who told you he owned 
these properties? Did you depend on the people who you visited to tell 
you who owned the properties? A. No, I believe Mr. Collins gave me 


a list — of course, some of them had been sold. Mr. Collins got a list 


from the Title Company and gave me the names and addresses, but 
some had been sold in the meantime. 

Q. Look at this list and tell me how many properties are represent- 
ed by the names ofthe people who have signed saying they had no objection 
to this liquor store. A. There are thirteen. 
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Q. Thirteen properties, is that it? A. Yes, sir. 

Q. And then you Say you went to seven other houses who refused 
to sign either petition? A. Yes, because the liquor man had been to 
them first. | 

Q. Isee. So that, you visited a total of 20 properties; is that right? 
A. Ivisited a total of 78 besides the — how many did I say? 

Q. You said thirteen — four, seven against because the liquor 
man had been there first. A. Yes. | 

Q. I gather that you were first to the 13 that signed in your favor ? 
A. No, not all of them; some of them refused to sign for me. 
MR. BINDEMAN: I have no further questions. | 
THE COURT: You may step down. 
MR. COLLINS: There is a point — 
THE COURT: Did you have another question, Mr. Collins 
MR. COLLINS: May I ask another question? 
THE COURT: Yes, you may ask another question. 

REDIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Independent of the number that are on this Exhibit one that 


signed, did you go to places where you were not able to locate the owner 
at any time? A. Yes, Ibelieve there was a couple of the places that 
couldn't locate the owner. 


Q. I mean by that, finding him in? A. Couldn't find him in, no; 
one person was part owner, I never could get ahold of him. | 

MR. COLLINS: That is all. | 

THE COURT: All right. You may step down. (Witness excused.) 

MR. COLLINS: Mrs. Cataldi — oh, are you finished? _ 

MR. INTRATER: May this witness be excused, Your Honor ? ? 

THE COURT: Yes, he may be excused. 


* * * 
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[ Filed February 19, 1962] 
DEFENDANTS’ EXHIBIT 1 

1. The undersigned respective owners of property located within 
subdivision known as “Resurvey of Woodridge” state that they know the 
fact to be that there is contained in the Deed of Conveyance to them of 
their respective properties, the following covenant: 

That the building line as shown upon the recorded plat of 

said subdivision shall be observed in erecting any build- 

ing upon said'land and that no building erected upon said 

land shall be!used for the manufacture or sale of malt, 

beer, spirituous or intoxicating liquors of any kind, this 

covenant not to apply to the use or sale by druggists for 

medicinal purposes; all of said covenants to run with the 

land.” 

2. That the said respective owners are further advised that there 
is presently pending an application for the granting of a Class "A" liquor 


license (package store) at 2373 Rhode Island Avenue, N.E., Washington, 


D. C., which is also located within subdivision above referred to and 
known as “Resurvey of Woodridge” with like covenant as appears above. 
3. The following said respective owners by their signatures hereto 
indicate that they are not opposed to the granting of the Class "'A” liquor 
license for premises 2373 Rhode Island Avenue, N.E., Washington, D.C.: 


Name — Address 
Susie B. Meade 3110 - 26 St., N.E. 
Paul C. Johnson 3112 - 26 St., N.E. 
Herman B. Simpson 2430 - Irving St., N.E. 
Mrs. J. L. Jones 3112 So. Dakota Ave., N.E. 
Daniel W. Berry 3108 S. Dakota Ave., N.E. 
Margureitt Berry 3108 S. Dakota Ave., N.E. 
M. E, Garnett 3100 S. Dakota Ave., N.E. 
Frances Tyson — 3102 S. Dakota, N.E. 
Richard W. Tompkins 3124 So. Dakota, N.E. 
Lucille B. Tompkins 3124 So. Dakota, N.E. 


Name Address | 
Oscar E. Lyles 3126 - So. Dak. Avel, N.E. 
L. Oneida Lyles 3126 - So. Dak. Avel, N.E. 
Aaron Pish 3104-06 South Dakota Ave., N.E. 
Willis K, Washington 3110 South Dakota, N.E. 
Emma B. Washington 3110 South Dakota, N.E 
Wm. Nelson, M.D. 3100 26th St., N.E., D.C. 
Louise E. Nelson 3100 - 26th St., N.E, 
J. G, Lastine. (S ©} vestments 2428 Irving St., N.E, 


Real Estate 14th & R.I. | 
Ulysses Robinson Ave., N.W.] 3100 S. Dakota Ave. 7 N.E. 
| 
| 
: 


[ Mrs. M.C. Garnett owns the property 
with Mr. Robinson & she said he would 
sign but I could not catch up with him. 


[ Filed February 19, 1962] | 
DEFENDANTS’ EXHIBIT 2 | 
1. The undersigned respective owners of property located within 
subdivision known as ''Resurvey of Woodridge” state that they know the 
fact to be that there is contained in the Deed of Conveyance to them of 
their respective properties, the following cove nant: | 
"That the building line as shown upon the recorded plat | lof 
said subdivision shall be observed in erecting any building 
upon said land and that no building erected upon said land 
shall be used for the manufacture or sale of malt, beer, 
spirituous or intoxicating liquors of any kind, this covenant 
not to apply to the use or sale by druggists for medicipal 
purposes; all of said covenants to run with the land." | 
2. That the said respective owners are further advised that there 
is presently pending an application for the granting of a Class "A" liquor 
license (package store) at 2373 Rhode Island Avenue, N.E., Washington, 
D. C., which is also located within subdivision above referred to and 
known as ''Resurvey of Woodridge" with like covenant as appears above. 


3. The following said respective owners by their signatures hereto 
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indicate that they are opposed to the granting of the Class "A" liquor 
license for premises 2373 Rhode Island Avenue, N.E., Washington, D.C.: 
Name. Address 
All parties opposed (7) refused 
to sign this paper stating that 
they were opposed to it. 


[ Filed November 1, 1961] 


FINDINGS OF FACT, CONC LUSIONS OF LAW, 
AND JUDGMENT FOR PERMANENT INJUNCTION 


Plaintiffs having filed Complaint for Injunction and same having 
come on for hearing, the Court, upon consideration of the testimony 
adduced, the exhibits introduced in evidence, argument of counsel, and 
the record herein, makes the following Findings of Fact and Conclusions 
of Law: 

FINDINGS OF FACT 

1. Plaintiffs HELEN T. WERTH, ELEANOR S. JARRETT and 
BARNET F. NIX are the owners of certain real estate in the District 
of Columbia in the subdivision known as "RESURVEY OF WOODRIDGE." 

2. Defendant BRAN-LAMPERIS, INC. is the holder of a retail 
Class “A” liquor license at 1429 H Street, Northeast, conducting therein 


a business selling beer, spirituous and intoxicating liquors. It has filed 


application with the Alcoholic Beverage Control Board for the District 


of Columbia to move said Class "A" liquor license to premises known 
as 2373 Rhode Island Avenue, Northeast, and to sell therein beer, spirit- 
uous and intoxicating liquors. 

3. The defendant GLORIA CATALDI, also known as SADIE G. 
CATALDI is the owner of the premises known as 2373 Rhode Island 
Avenue, Northeast. 

4, On May 27, 1899, ABRAM P. FARDON and EDDY P. TOWNSEND 
subidivded an area of real estate designating same as "RESURVEY OF 
WOODRIDGE" and filed a plat of subdivision with the Surveyor of the 


| 
| 
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District of Columbia. Said "RESURVEY OF WOODRIDGE" contained 

220 lots representing an area approximately 15 city blocks square, being 


5 city blocks long and approximately 3 city blocks wide. It included the 
premises now known as 2373 Rhode Island Avenue, Northeast. 
5. Between 1899 and 1900, the owners of said subdivision conveyed 
all of said lots to various persons, each deed of conveyance containing a 
restrictive covenant in approximately the following language: 
"That the building line as shown upon recorded plat of said 
subdivision, shall be observed in erecting any balding upon 
Said land, and that no building erected on said land as} above 


described, shall be used for the purpose of the manufacture 
or sale of malt, beer, spiritous of intoxicating liquors of any 
kind. This not, however, to apply to the use or sale by drug- 
gists for medicinal purposes, All the above conditions to 
run with the land,” 
6. Since 1899, said subdivision has been developed into a residential 
community exclusively except for 4 lots fronting on Rhode Island Avenue, 
on one of which premises 2373 Rhode Island Avenue, Northeast is located. 
Each of said 4 lots is presently used for commercial purposes. With the 


exception of said 4 lots, the entire area covered by the original "RESURVEY 
OF WOODRIDGE" is still used as a residential community and is desig- 
nated under the zoning regulations of the District of Columbia as a resi- 
dential district. | 

7. The property here involved being owned by the defendant 
CATALDI and that in the vicinage including the properties owned by the 
plaintiffs HELEN T. WERTH, ELEANOR S. JARRETT and BARNET F. 
NIX, has not so changed in its character and environment and in the uses 
to which it may be put so as to make it unfit or unprofitable for use if the 
restriction be enforced. | 

8. No evidence or testimony was adduced on behalf of the plaintiff 
PETER J. CIANGO, nor did such plaintiff appear to testify oy his own 
behalf. 
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9, It will not be a great hardship on the owner if the restriction is 
enforced and it appears affirmatively that the plaintiffs and those similarly 
situated will benefit from the enforcement of the restriction. 

10. The complainants have not waived or abandoned the covenant or 
restriction herein. 

11. Plaintiffs do not have an adequate remedy at law and failure to 
enforce the injunction would result in irreparable injury to plaintiffs 
HELEN T. WERTH, ELEANOR S. JARRETT and BARNET F. NIX. 

CONCLUSION OF LAW 

The Court concludes as a matter of law that the covenant is enforce- 
able. 

WHEREFORE, upon consideration of said Findings of Fact and 
Conclusion of Law, the testimony adduced herein, the exhibits introduced 
in evidence, the record herein, and after argument by counsel, it is by the 
Court, this 1st day of November, 1961, 

ORDERED and DECREED, as follows: 

(1) That defendant BRAN-LAMPERIS, INC., its officers, agents, 
servants, employees and attorneys, be, and they hereby are, permanently 
restrained and enjoined 

(a) from proceeding with efforts to transfer Retailer's 

Class “A” Liquor License to premises 2373 Rhode Island 


Avenue, Northeast; and 


(b) from selling malt, beer, spirituous or intoxicating 


liquor at said premises. 

(2) That the defendant GLORIA CATALDI, also known as SADIE 
G. CATALDI, her agents, servants, employees and attorneys, be, and 
they hereby are, permanently restrained and enjoined from permitting 
premises 2373 Rhode Island Avenue, Northeast, to be used for the sale 
of malt, beer, spirituous or intoxicating liquor. 

* * = * * 

(4) That the Complaint of PETER J. CIANGO against defendants be, 

and the same is hereby, dismissed. 


/s/ GEORGE L. HART, Jr., 
[ Certificate of Service] Judge 
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[ Filed November 30, 1961] 


NOTICE OF APPEAL 
Notice is hereby given this 30th day of November, 1961, that 
Gloria Cataldi, otherwise Sadie G. Cataldi, defendant herein hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 1st day of November, 1961 
in favor of the plaintiffs and against said defendant. | 
/s/ WILLIAM H. COLLINS 


Attorney for Defendant 
Gloria Cataldi otherwise 


Sadie G, Cataldi 


BRIEF FOR APPELLEES 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,838 


CATALDI, ETC., 
Appellant, 


v. 


WERTH, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the Werte af Aalemhie *eryit 


FILED sui 25 1962 J. E. BINDEMAN 
CLERK 


606 Landmark Building 
Washington 5, D. C. 


Attorneys for Appellees 


QUESTION PRESENTED 


Did the Court err in holding valid and enforceable, a covenant 


which prohibited the use of appellant's premises for the sale of beer, 


spirituous and intoxicating liquors, when such covenant was universal 
and reciprocal and imposed the same restrictions upon all other lots 
Similarly situated; and when plaintiffs' personal use and enjoyment of 
their properties would be seriously impaired by a breach of such 


covenant? | 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The District Court Properly Enforced the Covenant 


(A) The covenant is valid and legally enforceable 


(B) Plaintiffs' personal use and enjoyment of their 
properties would be seriously ees a 
breach of the covenant : 


(C) There has been no change in the area 


Written Statements by Some Persons Living in the 
Area that they are Not Opposed to a Grant of a 
Class "A" Liquor License for the Premises Will 
Not Void the Covenant ; : 


Il. Plaintiffs Were the True Plaintiffs Herein 


IV. The Enforcement of the Covenant Was Not a 
Violation of the Anti-Trust Laws 


V. The Cases Cited by Appellant Are Not in Point 


CONCLUSION 


TABLE OF CASES 


* Brannon v. Stark, 87 U.S. App. D.C. 388, 185 F. 2d 871 
* Castleman v. Avignone, 56 App. D.C. 253, 255, 12 F. 2d 326 


* Evangelical Lutheran Church v. Sahlem, 254 N.Y. 161, 
172 N.E. 45 ; : y ‘ F 


* Jameson v. Brown, 71 App. D.C. 254, 109 F. 2d 280 


* Korn v. Campbell, 192 N.Y. 490, 85 N.E. 687, 
37 L.R.A. N.S. 1 . 5 


McCree v. Pearlman, 182 F. Supp. 50 (U.S. D.C. D.C.) 


Mizel, et al. v. Mouzon, et al., C.A. 2007-60 
(U.S. D.C. D.C.) : ; 5 : 


Orbo Theater Corp. v. Loew's 156 F. Supp. 770, 
affirmed, 104 U.S. App. D. S “362. 261 F. 2d 380, 
cert. den. 359 U.S. 943, 79S. Ct. 725 


= Packard Motor Co. v. Webster Motor Co., 
100 U.S. App. D.C. 161, 163, 243 F. 2d 418, 
cert. den. 355 U.S. §22, 78 S. Ct. 29 


= asc yg v. Powell. 261 Mich. 378, 246 N.W. 154, 
5 A.L.R. 932 : . 


Werth, et al. v. Lane, et al., C.A. No. 4546 (U.S. D.C. D.C.) 


MISCELLANEOUS 


14 Am. Jur., Sec. 302, p. 647, Covenants, Conditions 
and Restrictions ; : < 5 3 


Rule 52 (a) F.R.C.P. 


* Cases chiefly relied upon. 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,838 
CATALDI, ETC., | 
Appellant, 


WERTH, ET AL., | 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant is the owner of Lot 801 in Square 4249 with improve- 
ments thereon known as 2373 Rhode Island Avenue, Northeast, in the 


District of Columbia. (JA 11, 13). | 
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On February 20, 1961, Bran-Lamperis, Inc., defendant below (but 
who has not appealed from the lower Court's decision) filed application 
with the Alcoholic Beverage Control Board of the District of Columbia 
to transfer its Retailer's Class "A" liquor license from premises 1429 
H Street, Northeast to appellant's premises 2373 Rhode Island Avenue, 
Northeast for the purposes of selling therein beer, spirituous and in- 
toxicating liquors. Appellant had leased the aforesaid premises to 
Brand-Lamperis, Inc. for such purposes. (JA 12, 13). 


The aforesaid premises are part of a subdivision known as the 
“Resurvey of Woodridge”. Such ""Resurvey of Woodridge" was created 
on or about May 27, 1899, when Abram P. Fardon and Eddy P. Townsend 
filed with the Office of the Surveyor of the District of Columbia a cer- 
tain plat of subdivision. 


Thereafter, the said Fardon and Townsend deeded various lots in 
such subdivision known as the "Resurvey of Woodridge” to various 
people. These conveyances took place in August, October and Novem- 
ber, 1899, and February and August, 1900. All of the deeds aforesaid 


contained a uniform covenant prohibiting the manufacture and/or sale 


of malt, beer, spirituous or intoxicating liquors. All transfers of the 
realty in the subdivision known as the "Resurvey of Woodridge" have 
contained a like covenant. (JA 9, 13). 


The said "Resurvey of Woodridge” originally contained 16 blocks 
composed of a total of 220 lots. (Plaintiff's Exhibit No. 2). Through 
subsequent subdivisions, the area now has 472 lots. (JA 16). The afore- 
said covenant applies to each of such lots. 


Lot 3 in Block 16 of this subdivision was later subdivided into 
Lots 4 and 5. Lot 4 is now known for purposes of assessment and taxa- 
tion as Lot 801 in Square 4249 and is the lot here in question. (JA 13). 


In 1899, when the "Resurvey of Woodridge" was created, there 


were no zoning restrictions as to the use of said property. Zoning 
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regulations were first enacted in the District of Columbia on March 1, 
1920, effective August 30, 1920. As of the effective date of the zoning 
regulations, four lots in the subdivision fronting on Rhode Island Avenue, 
Northeast were designated for commercial use. The entire balance of 
the subdivision was designated for residential use, with the exception of 
two small portions of the subdivision which have been zoned for a park 
and a reservation under the control of the United States Government. 
Since 1920, there have been no changes in the zoning or the use of any 
part of the tract known as the "Resurvey of Woodridge”. (JA 16). 


Appellee Jarrett testified that her husband is hospitalized in St. 
Elizabeth's Hospital. She purchased her home, which is Lot 16 in 
Square 4249, in 1943. Such premises adjoins the back of appellant's 
property. This appellee knew of the existence of the covenant prior to 
the purchase of her property and would not have purchased her property 
had there not been such a covenant existing in the subdivision. (JA 17, 
18). Such appellee has personal convictions against the sale or use of 
beer, spirituous or intoxicating liquors and testified that the enjoyment 
of her property would be affected by the operation of a liquor! store in 
appellant's premises. (JA 18). | 


Appellee Werth is the owner of premises 2377, 2379 and 2381 
Rhode Island Avenue, Northeast, which property is immediately next 
door and abuts appellant's property. Such appellee has resided in the 
neighborhood since 1930 and now resides at 2403 Irving Street, North- 
east. Such appellee testified that she was aware of the existence of the 
covenant prior to the purchase of her property and that she is opposed 
to the sale of liquor and to the breach of the said covenant at appellant's 
premises. She further testified that her enjoyment of her property 
would be lessened if a liquor store were to be put into premises 2373 
Rhode Island Avenue, Northeast. (JA 22, 23). | 


Appellee Nix owns and resides at 2401 Rhode Island Avenue, 


Northeast, approximately 300 feet from appellant's premises. Said 
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appellee has owned this property since 1953 and purchased same with 
knowledge that there was a covenant on the property in the area against 
the sale of whiskey. Said appellee testified that if the covenant were 
abandoned his enjoyment of his property would be lessened. (JA 29, 30). 


All three appellees testified that they were opposed to an establish- 
ment for the purpose of selling beer, wine, spirituous or intoxicating 
liquors at appellant's premises. Appellee Nix further testified that the 
establishment of such a store in an area now having a covenant such as 
the “Resurvey of Woodridge” would have a detrimental effect upon his 
property value. GA 30). Such testimony was uncontradicted. 


Dr. Lloyd testified that he lived at pre mises 2510 Irving Street, 
Northeast, approximately three block from appellant's premises, that he 
had owned such premises for eleven years, and that prior to purchasing 
same he had knowledge of the covenant restricting the use of liquor in 
the area. Said witness further testified that he was opposed to the issu- 
ance of a liquor license at appellant's premises and that he was opposed 
to having the covenant terminated. (JA 20). 


The Executive Secretary of the Alcoholic Beverage Control Board 
testified that the records of the Board indicated that prior to October 
24,1919, application was made for a Class "A" liquor license by one 
George H. Lane at 2375 Rhode Island Avenue (next to the premises in 
question). Such application was protested and issued by a split vote of 
the Board on October 24, 1959. 


Thereafter, suit was filed in this Court, Helen T. Werth, et al v. 
George H. Lane, et al, Civil Action No. 4546. A Memorandum of Agree- 
ment by counsel, filed in such case, provided that Lane would transfer 
his license out of such premises to a location outside of the area. (JA 
33, 34). 


The Executive Secretary further testified that protest was made 


to the renewal of the license and that the license was reissued on Febru- 


ary 1, 1960, subject to the said agreement of counsel. The license was 


5 


thereafter moved out of such premises. (JA 35). 


One Duffy testified for defendant that he had visited owners of at 
least 78 properties to solicit their consent to the establishment of this 
liquor store. A petition was introduced into evidence bearing the signa- 
tures of purported owners of 13 properties. (WA 37). No evidence was 
adduced to show the feelings of the owners of the other 459 lots in the 


subdivision. 
| 


No evidence was adduced by defendants to show any change in the 


character and environment of the area to make the uses to which the lot 
in question might be put unfit or unprofitable for use if the restriction 


were enforced. 


On the contrary, plaintiff Jarrett testified that except for the four 
commercial lots on Rhode Island Avenue there had been no change in the 
classification and the use of the area for about 50 years. 


| 
No evidence was adduced by defendants to show waiver o | abandon- 
| 


ment of the covenant. 


Upon the conclusion of the case, the Court made Findings of Fact 
and Conclusions of Law set out at JA 42-44. 


SUMMARY OF ARGUMENT 


The Court did not err in granting plaintiffs' prayer for injunctive 
relief and upholding a restrictive covenant against the sale of malt, beer, 


spirituous or intoxicating liquors where the evidence showed: 


(1) That property owners within the subdivision affected by the 
covenant purchased their property in reliance of the covenant. 


(2) That the covenant was uniformly placed on the subdivision and 
was part of a general plan for the benefit of all the land in the tract. 


(3) That all but four lots in the tract were used for residential use 
and that there had been no change in such residential use , and ho change 
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in zoning of the area since the inception of zoning in the District of Co- 
lumbia. 


(4) That the property affected by said covenant had not so changed 
as to make it unfit or unprofitable for use if the covenant were enforced. 


(5) That to grant the relief sought would be of no great hardship on 
the owner of said property and of great benefit to the appellees. 


(6) That the appellees had not waived nor abandoned the said cove- 


nant. 


(7) That there had been no changes in the subdivision which have 


affected its nature, use or zoning. 


(8) That the plaintiffs were the proper parties in interest and 
brought this action in their own behalf. 


(9) That the enforcement of the said covenant did not violate the 
Anti-trust Laws of the United States. 


ARGUMENT 
I 


THE DISTRICT COURT PROPERLY 
ENFORCED THE COVENANT 


A. The Covenant is Valid and Legally Enforceable. 


The record herein shows that the restrictive covenant which the 
lower Court enforced against the defendants is valid and legally enforce- 
able. 


The lot in question is one of the lots ina tract of land known as 
the "Resurvey of Woodridge." Such tract was subdivided in 1899, and 
thereafter, between 1899 and 1900, conveyed in lots to various purchasers. 
Each deed of sale to such purchasers contained a uniform covenant pro- 
hibiting the sale of liquors thereon. It was undisputed that the covenant 
in question was uniformly imposed on all of the properties in such 
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subdivision; that the covenants were uniform in character; and that they 
thus indicated, unmistakably, a designated plan common to all purchasers 
| 


of lots in such subdivision. 


In view of this uniformity, the covenant is enforceable by any grantee 
as against the other. | 
| 
In Korn v. Campbell, 192 N.Y. 490, 85 N.E. 687, 37 L.R.A. N.S. 1, 
| 


the Court said as follows: 


"For the particular purposes of this case such covenants | 
may be broadly divided into three classes. In the first 
class may be placed those which are entered into with | 
the design to carry out a general scheme for the improve- 
ment or development of real property. This class em- 
braces all the various plans, generally denominated in | 
the English cases as 'building schemes’, under which an | 
owner of a large plat or tract of land divides it into build- 
ing lots to be sold to different purchasers for separate 
occupancy, by deeds which contain uniform covenants re- 
stricting the use which the several grantees may make of 
their premises. In such cases, the covenant is enforce- 
able by any grantee as against any other, upon the theory, 
that there is mutality of covenant and consideration, which 
binds each and gives to each the approximate remedy.” 

emphasis supplied | 
| 
Since the covenants herein were all placed upon the property by 
the common grantors of each and every lot in the ''Resurvey of Wood- 
ridge ,"" a scheme of projected neighborhood protection was established. 
| 
And the covenants applied not as in a checkerboard but uniformly over 


the entire subdivision. 


This Court said in Castleman v. Avignone, 56 App. D.C. 253, 255 
12 F.2d 326 as follows: 


"The general and well-established rule is that where cer- 
tain restrictions are a part of a general scheme or plan | 
for the benefit and improvement of all the lands included 
in a certain tract, courts of equity will, under proper cir- 
cumstances, enforce such restrictions at the suit of any | 
grantee against any other such grantee." 
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The case of Jameson v. Brown, 71 App. D.C. 254, 109 F.2d 280 is 


directly on point and is remarkably similar in factual circumstances. 


In Jameson, a covenant forbade the sale of liquor ina tract bounded 
by the north side of Florida Avenue. the east side of 14th Street, the south 
side of Park Road. and. in general, the west side of 11th Street. The cove- 
nant was put on the land in 1889, at which time the tract was largely open 
country. It later developed into a residence community and was still used 
exclusively for residence purposes at the time of the suit in 1939, except 
that the west side of 11th Street became partly commercial and the east 
side of 14th Street became largely commercial. The west side of 14th 
Street. which was outside of the restricted subdivision, contained several 
liquor stores. There were other businesses on the east side within the 
subdivision, including grocery stores, dry goods stores, drug stores, 
beauty shops, barber shops, a Chinese laundry, a shoe repair shop, an 
automobile service station, an undertaking establishment, an upholstery 
shop and a window shade shop. It was attempted to open a liquor store 
on the east side of 14th Street within the restricted area. 


Persons who owned and occupied residences within the restricted 


subdivision appeared in protest. It was shown that at least some of such 


plaintiffs bought their property for their own use in reliance upon the 


covenant. 


The Court found that the covenants placed on the land were uniform- 
ly imposed and were part of a general plan for the benefit of all the land 
in the subdivision. The Court affirmed the issuance of a decree enjoin- 
ing the sale of spirituous liquors in such subdivision, saying (71 App. 
D.C. 255): 


"Tt is evident that the liquor covenants are part of a 
general plan for the benefit of all the land in the tract. 
That they are beneficial only from certain points of 
view and in relation to certain purposes is nothing 
against them; as much may be said of any restrictive 
covenant. Any covenant benefits those whose purposes 
it serves and burdens those whose purposes it thwarts. 
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"That is why covenants are made; if a given plan were 
beneficial absolutely, self-interest alone could be re- 
lied upon to secure conformity. Covenants, like zon- 
ing laws, segregate conflicting purposes and so pro- 
mote their greater satisfaction. There is room in 
Washington for those who like and for those who dis- 
like to live near liquor stores." 

The factual situation in the instant case is very similar to Jame- 

| 


son, with differences being in favor of the instant case. 


Like Jameson, the covenant herein was put on the land when it was 
largely open country and later developed into a residence community. 
The entire tract is still being used exclusively for residence purposes, 
except for a very small portion, namely, four lots on Rhode Island Ave- 


| 
nue, Northeast. There was much more commercial usage in Jameson. 
aoe 


The covenant in Jameson, as here, restricted the sale of spirituous 
and intoxicating liquors, but did not restrict other businesses. In Jame- 
son, as here, at least some of the plaintiffs bought their property for 
their own use in reliance upon the covenant, and in Jameson, as here, 
there was a liquor store outside of the restricted area. In Jameson, as 
here, the Court found that the covenants placed on the land were uniform- 
ly imposed and were part of a general plan for the benefit of all the land 
in the subdivision. | 


The rationale behind Jameson is applicable here. 


B. Plaintiff's Personal Use and Enjoyment of Their 
Properties Would be Seriously Impaired by 
Breach of the Covenant. 


Four witnesses testified on behalf of the plaintiffs' effort to enforce 


this covenant: 


(1) Eleanor S. Harrett, a housewife, the owner of a home adjoining 


the back of the premises for which the liquor store is desired. Mrs. 
Jarrett testified that she had been familiar with the covenant for over 50 
years, having lived inthe area since 1911. She said that she purchased 
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her property over 18 years ago in reliance of the covenant. Mrs. Jar- 
rett testified that she had personal convictions against the sale of intoxi- 
cating or spirituous liquors and that she would possibly not have pur- 
chased such property had there not been such a covenant in the subdivi- 
sion. JA17, 18). 


The witness further testified that the enjoyment of her property 
would be affected if such liquor store were opened, since the area was 
already littered with beer cans and liquor bottles and that the sjtuation 
would likely worsen if a liquor store were put almost adjoining her prop- 


erty. (JA19). 


(2) Dr. Sterling M. Lloyd, the owner of a home within approxi- 
mately three blocks from the proposed location. Dr. Lloyd testified that 
he had known of the covenant prior to his purchasing his home eleven 
years ago. He said that while he was not opposed to the use of liquor as 
such, he was opposed to the issuance of a liquor license at the premises 


in question, and that he did not want the covenant terminated. He testi- 


fied that when he bought his property the neighborhood was strictly resi- 
dential and very quiet. He said that he decided to move the neighborhood 
because of its nature, and that he wanted the neighborhood to remain just 
as it was. (WA 20, 21). 


(3) Helen T/ Werth, the owner of a building immediately adjoining 
the premises for which the liquor store was desired, and also the owner 
of other commercial and residential property within the prescribed area. 


This witness testified that she knew of the covenant prior to her 
purchase of such properties and that she opposed the breach of the cove- 
nant. She said that she was generally opposed to the sale and consump- 
tion of alcoholic beverages and that her enjoyment of her property would 
not be helped if a liquor store were to operate next to her property. (JA 
22, 23, 28). 


The witness testified that on previous occasions she had opposed 


the issuance of a liquor store next to the premises in question and had 


11 


filed a suit in this Court to restrict such operation. Pursuant thereto, 
the liquor store had moved out of such premises. (JA 24). 


4) Barnet F. Nix, the owner of a home within approximately 300 


feet of the proposed premises, whose house is the first residence after 
the short commercial strip. This witness testified that prior to his pur- 
chase, approximately eight years prior, he had been aware of the cove- 
nant on such premises and that he objected to a liquor store being put on 


the proposed premises. 


He stated that his use and enjoyment of his property would be les- 
sened if the covenant were abandoned. He further said that a violation 
| 
of the covenant would affect adversely the value of his property. GA 29, 
| 
30). 


Thus, it was clearly established that persons residing and owning 
property in the neighborhood did not want the liquor store within their 
area and wanted the covenant enforced. The testimony above referred 
to was uncontradicted and overwhelmingly established that such witnesses 
had purchased their homes for their own use in reliance upon the covenant. 


As stated in Jameson, (71 App. D.C. 256): 


"Tt is unquestioned that 'the value of their properties | 
for the purposes which induced their purchase, i.e., | 
their personal use and enjoyment, would be seriously | 
impaired’ by breach of the covenant; and this is enough." 
As was further said in Jameson, "it pleases (these plaintiffs) to 

live at a distance from liquor stores. By buying property in this particu- 
lar area they bought that privilege." And again, "There is room in Wash- 
ington for those who like and for those who dislike to live near liquor 


stores." 


These statements of this Court are particularly applicable here 
since at least some of the appellees are personally opposed to the use of 
liquor and would quite clearly find it most obnoxious to have a liquor 
store next door to them. Their feelings are supported by the testimony 
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that beer cans and liquor bottles littered their lawns and streets and that 
this affected the enjoyment of their premises. GA19, 31). And there 
was testimony that people parked, drank and used obscene language on 
the streets. (JA 19). Obviously, this unfortunate situation would not be 
helped and would likely worsen if a liquor store were put close to plain- 
tiffs’ property. (A 19). 


The plaintiffs’ personal wishes should, therefore, be respected. 


Nor is this opposition something which has lately arisen. It is un- 
disputed that persons living in the neighborhood had previously opposed 
the issuance of a liquor license for premises next door to the premises 
in question and even in other parts of the neighborhood outside of the area. 


In 1939 an application for a Class A” liquor license at 2375 Rhode 
Island Avenue was protested by persons residing and owning property in 
the neighborhood. The Alcoholic Beverage Control Board approved the 
issuance of such license by a split decision, whereupon a civil action was 
filed in this Court by certain of those residents and owners, one of whom 
is plaintiff in the present action, to enjoin such operation. By agreement 
of counsel filed in such action, the holder of such liquor license termi- 
nated his liquor business at 2375 Rhode Island Avenue and moved out of 
the area. (JA 32-34). 


C. There Has Been No Change in the Area. 


The appellant's first point is that the District Court erred in not 
finding that the covenant had been voided by a change in conditions. But 


the record is entirely silent as to any change in the neighborhood which 


would warrant the voiding of the covenant. Indeed, the only evidence with 
respect to change establishes that there has not been any change in the 
area for over 50 years. Mrs. Jarrett testified (JA 18) that there had 
been no change in the classification except for the four commercial lots 
fronting on Rhode Island Avenue and that there had been no change in any 
part of the area for about 50 years. 
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The representative of the Zoning Department testified (A 16) that 
since the date zoning was established in the District of Columbia, March 
1, 1920, there had been no change of zoning in any part of this Subdivi- 
sion. It was conceded that the zoning of the entire area is residential ex- 
cept for four lots which front on Rhode Island Avenue and which are zoned 
commercial, | 


Thus, there was not adduced even a scintilla of evidence that there 
had been a change in the area warranting a termination of the covenant. 
There could not have been such evidence adduced. It was contrary to the 
fact. | 


Appellant states that in determining whether the neighborhood has 
changed the Court is not confined to the consideration of the particular 
area restricted. It is enough to say that appellant did nat choose to in- 


troduce any evidence showing change of neighborhood, either inside or 
outside the particular area restricted. In any event, however, this argu- 


ment is also answered in Jameson. At 71 App. D.C. 256, the Court states 


as follows: | 


"It is no answer to say that they cannot stop the sale 
of liquor on the west side of 14th Street. A similar 
argument might be made against the enforcement of 
almost any restrictive covenant. All restrictions 
have boundaries, and no restriction gives protection 
against what goes on across the boundry. ... A 
liquor store across a wide and busy street is not the 
same thing as a liquor store on one's own side. If 
liquor may be sold today on the east side of 14th 
Street because it is sold on the west side , tomorrow 
it may be sold just east of the east side because it is 
sold on the east side, and So on." 
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WRITTEN STATEMENTS BY SOME PERSONS LIVING 
IN THE AREA THAT THEY ARE NOT OPPOSED TO 
A GRANT OF A CLASS "A" LIQUOR LICENSE FOR 
THE PREMISES WILL NOT VOID THE COVENANT 
In her Brief, appellant indicates that a "large majority of owners 
indicated that they favored the granting of the liquor license" and urges 


such as grounds for reversal. 


The record shows that such "large majority" was a total of 18 per- 
sons having some interest in 13 properties in the subdivision. Such per- 


sons signed a petition circulated by the appellant, stating that the signers 


thereto were not opposed to the granting of a Class "A" liquor license 


for the premises in question. 


The record indicates that a total of 78 persons were visited (JA 39), 
and that 18 names were obtained. It would, therefore , appear that the 
vast majority of persons visited did not wish to sign such petition. More- 
over, there was no evidence that the signers were, in fact, the owners of 
the property and, indeed, one of such signers had died since such sign- 
ing. @A 38). 


In any event, there are 472 lots in the area. (JA 16). Assuming 
that each of the signers is the sole owner of the property in question, and 
thus able to bind same (which the record also fails to show), the petition 
represented less than 3% of all of the lots in the neighborhood. Clearly, 
there has not been a sufficient showing that the covenant should be ter- 


minated. 


In Voorheim v. Powell, 261 Mich. 378, 246 N.W. 154, 85 A.L.R. 
932, the Court held that the covenant would be enforced at the behest of 
even one plaintiff, saying as follows: 
"Even if the waiver were still in full force as to some of 
the plaintiffs, the most defendants could claim would be 


a misjoinder of some parties plaintiff. The bill, how- 
ever, would remain good as to those plaintiffs who did 
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"not sign the waiver. Each lot owner has a reciprocal 
negative easement in the restrictions, and my insist 
upon their observance by others. The willingness of 
some of the lot owners to waive the restriction is not 
binding on the others who insist upon its strict observ- 
ance." 


And see Evangelical Lutheran Church v. Sahlem, 254 N.Y. 
172 N.E. 45, where the Court said: 


"Here, in the case at hand, no process of balancing the 
equities can make the plaintiffs the greater when com- 
pared with the defendants, or even place the two in 
equipose. The defendant, the owner, has done nothing 
but insist upon adherence to a covenant which is now as 
valid and binding as to the hour of its making. His 
neighbors are willing to modify the restriction and fore- | 
go a portion of their rights. He refused to go with them. | 
Rightly or wrongly he believes that the comfort of his | 
dwelling will be imperiled by the change, and So he 
chooses to abide by the covenant as framed. The choice 
is for him only ... One owner, the defendant, satisfied | 
with the existing state of things, refuses to disturbit. | 

He will be protected in his refusal by all the power of | 

| 
| 


the law." 


And see 14 Am. Jur., Sec. 302, p. 647, Covenants, Conditions and 


Restrictions. 


"The opinion of some of the lot owners in a restricted 
area that the restriction imposed by covenant in their 
deeds is no longer beneficial, does not deprive another 
lot owner of the right to rely upon the covenant." 


Ii 
PLAINTIFFS WERE THE TRUE PLAINTIFFS HEREIN 


Appellant contends that plaintiffs did not come into Court! with clean 
hands and that they were not, in fact, the true plaintiffs. 


The record indicates that at least some of the plaintiffs and other 
owners in the area were approached both by the nearby liquor dealer to 


oppose the application to locate the proposed liquor store at these premises, 
| 
| 
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and also by a representative of the defendant who sought support for such 


application. @JA 20, 37, R.75). 


The Court recognized that visits from all interested parties are 

not unusual. At JA’ 21, the Trial Judge made the following statement: 
"This Court knows and can't help but know that when 

somebody applies for liquor licenses, people go around 

on both sides trying to get residents to agree and dis- 

agree, and Soon.” 

There was no evidence adduced to support the appellant's claim 
that the nearby liquor dealer did, in fact, bear all of the costs of the 
litigation. The appellant, for reasons best known to her, chose not to 
call such dealer as a witness. Assuming, however, that such dealer did, 
in fact, pay all of the costs, same does not in and of itself impugn any 
of the motives of the plaintiffs -- or their good faith. 


1. Each of the plaintiffs showed a real interest in this matter. 

The plaintiffs testified that they owned their homes located in the par- 
ticular subdivision; that they purchased such property fully aware that 

a covenant existed in the area against the sale of beer, spirituous and 
intoxicating liquors; that they had deep convictions as to the use and sale 
of beer, spirituous or intoxicating liquors in proximity to their homes; 
that the enjoyment of their property would be lessened by such sale of 
beer, spirituous or intoxicating liquors; that they desired to have such 
covenant remain in full force and effect; and that they strenuously op- 


posed the establishment of a liquor store in violation of such covenant. 


Moreover, plaintiffs were being quite consistent in objecting to 
this application. They had previously opposed other efforts to place a 
liquor license in the neighborhood and protested the efforts of this same 


liquor dealer to establish his own liquor store in the area: 


Mrs. Jarrett testified that she was opposed to the Franklin Liquor 
Store, refused to sign a petition in favor of such store, and talked to 
various neighbors about it. (JA 19). Mrs. Werth signed a petition against 
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the Franklin store , refused to sign his petition in favor of such store, 
and told him she was not in favor of it. (JA 24). Mrs. Werth even en- 
deavored to get community support against such store since ‘the Citi- 
zens Association was active at that time.” (JA 24). | 


Mrs. Werth also opposed a previous application next door to the 
proposed premises, filing a law suit in this Court to enjoin such opera- 
tion after the Alcoholic Beverage Control Board had approved the appli- 
cation. (JA 24). | 


2. At least one of the plaintiffs was financially impecunious and 


would not have been able to maintain this suit without some assistance. 


The Trial Court recognized the hardship which would have been 
imposed upon such party had she not had some financial assistance. The 
Court said (R. 139): 


"Now let's take Mrs. Jarrett, who lives right abutting 
this property. Mrs. Jarrett says that she is a woman 
in straightened circumstances and I would say from 
appearances that she is. Her husband is in St. Eliza- 
beth's Hospital, which I know and you know, and every-| 
body else knows, is a very expensive thing. 


"Now, the chances are that Mrs. Jarrett, who certainly | 
feels very strongly about this matter, would simply have 
no remedy if someone else wasn't paying for, or help- | 
ing to pay for this litigation. She would have a right 
without a remedy because of the expense of law suits, 
which, incidentally, is getting worse and worse every day." 


3. Each witness testified that he joined in the suit, not for the 
benefit of the competing liquor dealer but because it was important to 


such plaintiff to avoid another liquor store inthe forbidden area. Thus, 
Mrs. Jarrett testified as follows (JA 19): | 


| 

"Q. Now, Mrs. Jarrett, will you tell His Honor whether 

or not you are joining in this suit to satisfy Mr. 
Franklin or for any other reason? 


. Well, Iam joining in the suit so that this covenant 
will not be removed. 
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"Q. Do you have the financial ability to pay? 
"A. No. 
"Q. To pay an attorney to prosecute a suit like this ? 
"A. No, I don't.” 
Dr. Lloyd testified (JA 21): 


“@. And did there come a time that a Mr. Franklin from 
across the street came to see you? 


Yes, he did. 
Did he ask you to participate in this case? 
Yes, he did. 


Now, are! you here because of Mr. Franklin's ask- 
ing you or is there any other reason which prompts 
your coming ? 


. Well, as I said, I object to a breaking of the cove- 
nant. In Woodridge, when I bought this property out 
there, it'was a strictly residential neighborhood and 
very quiet neighborhood and this was one of the rea- 
sons why I decided to move there because of the 
nature of the neighborhood. I knew about the covenant 
and I wanted the neighborhood to remain, you know, 
just as it was.” 


Mrs. Werth testified WA 23): 
"Q. Now, how did you first learn about this application ? 


"A. It was posted. 


"@, And did there come atime when Mr. Franklin came 
to see you about joining in this lawsuit? 


"A. Yes, sir. 


Did you join in the lawsuit because of any desire to 
please Mr. Franklin or for other reasons? 


No. 
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"Q, Why did you join in the lawsuit ? 
"A, To uphold the covenant.” 
. Nix testified QA 30, 31): 


"Q. Now, Mr. Nix, how did you find out about the pend- 
ency of this application? 


"A. The posted notice. 
"Q, All right. Now, are you participating in this case 


because Mr. Frankling suggested it, or are you par- | 
ticipating for any other reason? 


Iam participating for my own reasons. 

Now, actually, as I understand your testimony, Mr. 
Franklin asked you if you would be opposed to it, is 
that correct? 


Right. 


. And the reasons that you say that you are opposed to. 
it are those that you have already given us? 


And a few more. | 
| 


. Would you tell us what else ? | 


i 
Well, since the advent of Mr. Franklin's establish- 
ment, there's been an increase intrashand litter _ 
upon our premises and I have to clean up. You can | 
tell that it's from a liquor business, this aditional 
trash. The type of people that occasionally come 
by give you a little trouble; that is about it.” 
In Brannon v. Stark, 87 U.S. App. D.C. 388, 185 F.2d 871, this Court 
rate eee Ted oe heniely | 
had occasion to rule upon the question of whether or not a champertous 
relationship existed where certain milk interests financed other milk pro- 
| 
ducers in their litigation against the Secretary of Agriculture , seeking an 
injunction from restraining such Secretary from enforcing certain provi- 
sions of an order regulating the handling of milk in Boston, Maseachu- 
setts. This Court said: 
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"The charge of champerty rests upon charges in an 
amendment to the answer of the intervenor to the ef- 
fect that the plaintiffs are mere nominal parties in 
an action brought ‘by and for the benefit of certain 
handlers of milk’ who have no legal standing and who 
are financing the litigation. That certain proprietary 
milk handlers might have financial or business in- 
terests affected by this action and that they are not in 
a legal position to present such in Court is clear from 
Stark v. Wickard, 321 U.S. 288, 64 S. Ct. 559, 88 L. ed. 
733. Also, this record is plain that, at least, some of 
the present plaintiffs are sincerely interested in main- 
taining their supposed rights as set out in their plead- 
ings. Again, this record leaves little doubt that although 
the plaintiffsiare contributing seemingly as much as they 
can, the bulk of the expenses of this action is being fur- 
nished by these handlers. However, this situation does 
not constitute champerty. And even if there were - 
there is no proof of such - a champertous arrangement 
between plaintiff and these handlers that would be no de- 
fense to plaintiff's right in this action.” (Citations omit- 
ted). 


IV 


THE ENFORCEMENT OF THE COVENANT WAS 
NOT A VIOLATION OF THE ANTI-TRUST LAWS 


Every restrictive covenant restrains use of property to the extent 
delineated by the covenant and restrains competition of businesses oper- 


ating outside of the restricted area. In Jameson, above, this Court rec- 


ognized that retail liquor businesses may be established on the east side 
of 14th Street while prohibited on the west side of the same street. How- 
ever, it does not follow that holding valid a covenant in an appropriate 


case is ipso facto a violation of the anti-trust laws. 


Appellant asserts that enforcement of the covenant would be in 
violation of the Sherman Anti-trust Laws of the United States. However, 
this Court has long recognized that a reasonable restraint of trade is 
not a violation of the anti-trust laws. Only unreasonable restraints of 
trade are unlawful. Packard Motor Co. v. Webster Motor Co.,100 U.S. 
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App. D.C. 161, 163, 243 F.2d 418, cert. den. 355 U.S. 822, 78S. Ct. 29; 
Orbo Theater Corp. v. Loew's Inc., 156 F. Supp. 770, affirmed, 104 U-S. 
App. D.C. 262, 261 F.2d 380, cert. den. 359 U.S. 943, 79 S. Ct. 725. 


It is important to remember that the covenant herein does not pro- 
hibit all commercial use of these premises. Only one use thereof is 
barred. And there is a total lack of evidence that such bar affects ad- 
versely the use thereof. 


Vv 


THE CASES CITED BY APPELLANT 
ARE NOT IN POINT 
McCree v. Pearlman, 182 F. Supp. 50 (U.S.D.C. D.C.) chted by ap- 
pellant, is not in point. Unlike the present action, the Court in McCree 
found that the restrictive covenants against the sale of spirituous or in- 
toxicating liquors in the Hillbrook Subdivision were not uniformly im- 
posed, nor did they appear to be part of a general scheme or plan for 


the development of the entire subdivision. The Court found that the lots 


within the tract covered by the covenant resembled a checkerboard, in 
that almost alternating were lots impressed with the covenant and lots 
not impressed with the covenant. The Court stated at 182 F. Supp. 53: 


"The covenant. . . lacks universality and is not recipro- 
cal. It would, consequently, be unfair to burden the excluded 
lots with the consequences of the burden of the included | lots . . 


In the present case, it is uncontradicted that the covenant is uni- 


versal and reciprocal, and exists for the mutual benefit of landowners. 


Nor is Mizel, et al v. Mouson, et al, Civil Action 2007-60, (U.S. 
D.C. D.C.) relevant. In that case the factual situation was entirely dif- 
ferent than the case at bar. In Mizel the Court found a specific change 
of condition in two important respects. One, that lots formerly zoned 
residential were now zoned commercial; two, that there were| other 
liquor stores within the prescribed area so that the continuation of a 
covenant was not equitable. The Court found that since the date of the 
covenant, the neighborhood had changed, and that the great number of 
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lots, both on "T" and "First" Streets were no longer residential but are 
commercial. The Court further found that other liquor stores were al- 
ready in the prescribed area, so that a continuation of the restriction 
would no longer be beneficial for the purposes for which it was placed 
on said property. 


No such facts exist here. Indeed, the opposite is true. No zoning 
has been changed and no liquor stores exist in the area. 


CONCLUSION 


The lower Court, having heard testimony and received documentary 
evidence, made certain Findings of Fact and Conclusions of Law. Such 
findings were clearly and amply supported by the evidence. 


Appellant failed to produce any evidence of changes in the charac- 
ter of the neighborhood, failed to show that her property was not fit and 
profitable for commercial use other than that of a liquor business, failed 
to show that the enforcement of the covenant would create an undue hard- 
ship upon her while not producing a benefit for the property owners in 
the restricted area, and did not even dispute that the covenant was uni- 
formly put on the land in accordance with a general scheme or plan for 
the development of the entire tract. No contention is made that the plain- 


tiffs have waived or abandoned the said covenant. 


Rule 52@) F.R.C.P. states that Findings of Fact shall not be set 
aside unless "clearly erroneous.” 


The Court made detailed Findings of Fact, each of which is amply 
supported by the evidence. It is submitted that at the very least such 
Findings of Fact are not "clearly erroneous" and that, accordingly, they 
should be sustained. 
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The judgment of the lower Court should, therefore, be affirmed. 
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